











THERE IS NO SUBSTITUTE FOR A GOOD TEXTBOOK 











OHLINGER’S 
FEDERAL 
PRACTICE 


GUSTAVUS OHLINGER 
Of the Toledo Bar 


Only complete work on Federal Practice under 
the new Rules of Civil Procedure. Judicial Code; 
Practice Statutes; Rules of Civil Procedure; 
Forms of Practice; Outline of Procedure. Six 
volumes, including new 1942 Pocket Parts, $60.00 


delivered. Send for specimen pages. 





PAGE ON 
THE LAW 
OF WILLS 


WILLIAM H. PAGE 
Univ. of Wisconsin 


Page treats every phase of the subject. Includes 
the statutes as well as the decisions. Footnotes 
classify the authorities according to states. Com 
plete collection of forms; law review articles. 
Thoroughly indexed. Five volumes, 1941-1942, 


$50.00 delivered. Specimen pages upon request. 





THORNTON 
LAW OF 
OIL & GAS 
Revised by 


SIMEON 8S. WILLIS 
Of the Ashland (Ky Bar 


Thirty-eight years an authority. Cited and 
quoted by the courts. Covers Block Leasing; 
Conservation; Drilling Contracts; Gasoline; 
Mortgages; Pipe Lines; Remedies; Rents and 
Royalties; Taxation; Unit Operations. Seven 
volumes, including 1942 Pocket Parts, $45.00 


delivered. 





TOULMIN 
FOODS, DRUGS 
& COSMETICS 


Author 
HARRY A. TOULMIN, JR 
Of the Dayton Bar 


Ihe first comprehensive and authoritative work 
covering the far-reaching laws regulating th 
manufacture, distribution, advertising and _ sal 
of Foods, Drugs, Cosmetics, and Soaps in the 
United States. Includes False Advertising and 
Untair Competition. One large volume, 1942, 


buckram binding, $17.50 delivered. 
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SPEED 


Unrivaled is the rapidity with which the 
loose leaf CCH Standard Federal Tax 
Service reports, with full explanations, the 
constantly changing federal tax scene. 
And this is not mere happen-stance, not 
accidental. 

In the interests of the Standard sub- 
scribers, the CCH Washington office is in 
continuous first-hand contact with the 
activities of Congress, the Treasury De- 
partment, Board of Tax Appeals, and other 
focal points. The extensive CCH Court 
Decisions Reporting System provides all 
new court decisions on federal taxation 
right after they are handed down. Skilled 


editing then combines with high speed pro- 


duction methods in CCH’s own printing 
department especially equipped for loose 
leaf publication, to assure for Standard 
subscribers the swiftest possible reporting 


of new federal tax happenings. 


So it is that Standard subscribers are 
profiting particularly these days by being 
kept quickly, fully, and constantly in- 
formed of each step in the growth of the 
new federal revenue law now in the mak- 


ing, as it occurs. 


They know what is going on, federal 
tax-wise, and why. They are equipped to 
plan, decide, and act quickly and soundly 


in federal tax matters. Are you? 
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IN THIS ISSUE 


serving order and decorum on the 


Our Cover—Probably the great ma- 
jority of July magazines published in 
this country, will display on the front 
cover the American flag in colors. 
The suggestion so to do has met with 
almost unanimous approval. The 
JourNaL of the American Bar Asso- 
ciation could not possibly be in de- 
fault on such a movement. 

And so we lift the glorious Flag 

of Freedom above the pediment of 
the marble Temple of Justice and 
the inscription “Equal Justice Under 
Law” in witness of our devotion to 
the cause of Liberty. 
The Lawyer in Wartime— This month 
we lead with Associate Justice Byrnes’ 
address, delivered at the annual din- 
ner of the Illinois State Bar Associa- 
tion, June 4, 1942. The thoughts ex- 
pressed are those derived from a long 
experience in public life as a dis- 
tinguished lawyer, Senator of the 
United States, student of contempo- 
raneous history, observing traveler, 
and Associate Justice of the Supreme 
Court of the United States. 


Impact of the War upon the United 
States Courts—Henry Porter Chand- 
ler, Director of the Administrative Of- 
fice of the United States Courts, con- 
tributes an article entitled as above. 
In this article will be found reference 
to the important statutes which out- 
line the controlling public policy of 
the nation. Among those.acts, special 
reference is made to some which place 
a burden and responsibility on the 
federal courts and which show the 
extent to which courts and lawyers 
participate in the administration of 
justice in time of war and under war 
conditions. 

Mechanics of Appellate Decision— 
Iowa—Improvement of the adminis- 
tration of justice through better ap- 
pellate procedure is now receiving in- 
creased attention. Mr. Justice Miller 
of the Supreme Court of Iowa writes 


on procedure in Iowa. 


Ross Essay Competition—The far- 
sighted liberality of the late Judge 
Erskine M. Ross of California, brings 


IV 


to the JouRNAL the privilege of pub- 
lishing another of the excellent essays 
submitted in the 1942 competition. 
Ihe author, Albert Smith Faught, of 
the Philadelphia bar, discusses labor 
relations law. 


The Van Devanter Memorial—Chief 
Justice Stone delivered a notable ad- 
dress which dealt not only with the 
life and judicial activities of Mr. Jus- 
tice Van Devanter from the viewpoint 
of one closely associated with that 
work, but one which brings a message 
to the bench and bar which should 
be accorded close attention. 





IF YOUR JOURNAL 


IS LATE 
e 


Wartime conditions make production 


of the Journal more difficult. Trans- 
portation has been curtailed which 
slows up the receipt of copy and 
the distribution of the finished book. 
We try to get the Journal to you on 
the first day of the month but if it 
is late please realize it is because 


of conditions beyond our control. 





Review of Supreme Court Decisions 

In this department are presented 
the views of 14 decisions of unusual 
importance and interest. 


Liberty — The 

‘Jehovah's 
again has engaged the attention of 
the Supreme Court. Its 
came in conflict with local munic- 
ipal ordinances in Alabama, Ar- 
kansas and Arizona. Claiming im- 
munity from the payment of license 
fees on the ground that the books 
and pamphlets sold were religious in 
character, brought them in conflict 
with the exercise of municipal author- 
ity justified by the necessity of pre- 


Religious organization 


known as Witnesses” 


members 


public streets. In addition to two 
dissenting opinions, there was a brief 
statement by three of the justices, 
who had voted with the majority in 
the Gobitis case, announcing that 
they no longer held the views ex- 
pressed in that celebrated case. 


Administrative Law—A controversy be- 
tween the Federal Communications 
Commission and the _ broadcasting 
systems involving very large interests 
and touching every person who gets 
his news through the various net- 
works, was brought to the Supreme 
Court for decision, but the main 
issues were not reached. A single in- 
teresting point of procedure monop- 
olized the attention of the Court and 
required the cases to be remanded 
for further consideration. The hold- 
ing is that a regulation of the Fed- 
eral Communications Commission 
prescribing the method to be em- 
ployed in the conduct of broadcasting 
systems is in effect a final order be- 
cause of its automatic effect with- 
out further action. 

Two cases which involved the Fair 
Labor Standards Act dealt with the 
problem of applying a statute which 
dealt explicitly with minimum hours 
and wages where the employment 
was by the hour, and two cases in 
which the employment contract was 
for indeterminate hours. 

In the Kirschbaum case, the Fait 
Labor Standards Act was interpreted 
as applicable to employees engaged in 
the operation and maintenance of a 
building in which goods for inter- 
state commerce are produced for dis- 
tribution in interstate commerce. 


Patent Law—In the shoe machinery 
case, the Supreme Court affirmed a 
judgment of the Circuit Court of 
Appeals which reversed the decision 
of the District Court and which is 
declared to be the first instance in 
several years in which the Supreme 
Court held a patent to be both valid 
and infringed. 
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The Law of 
PRIVACY 


—_ ~~ + > __—_ 


6¢ ‘eo doctrine of privacy,” says the 

editor of the annotation in 138 
A.L.R. 22, “is still very much in its infancy 
fifty years after its conception. 


“Although courts have long recog- 
nized rights that were essentially the same 
as the right of privacy, under the guise of 
property rights, rights of contract, etc., it 
was not until the publication in 1890 of the article by Warren and Brandeis 
(later Justice Brandeis) in 4 Harvard L. Rev. 193, that the right was intro- 
duced and defined as an independent right and the distinctive principles 
upon which it is based were formulated.” 





The doctrine of privacy has had a checkered career, approved in Cali- 
fornia, District of Columbia, Georgia, Kansas, Kentucky, Missouri, North 
Carolina, Ohio, Oregon and Pennsylvania, dodged in Arkansas, England, 
Massachusetts, Montana and Wisconsin, looked on skeptically by Michigan, 
smiled on in Louisiana, New Jersey and South Carolina, absolutely denied 
in Rhode Island, and definitely established by statute in New York. 


Various uses of a name or likeness for advertising purposes, for news 
purposes, for political purposes, in fiction or nonfiction works, in radio 
broadcasts and motion pictures, and in impersonations, have been made the 
basis of a recovery. 


This annotation also contains a very valuable discussion of the remedies, 
damages, and procedural matters involved in this interesting question. 


This is only one of the over 12,000 exhaustive annotations in the Ameri- 
can Law Reports. 
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Congressional Acts 


and 


Executive Orders! 


are affecting the average citizen more today than most 


of the laws passed by his own State Legislature. 


You would not think of practicing law without a copy 


of your State Statutes. 


Today — It is just as important to own 


the Statutes of your Country! 


U. S. Code Annotated 


“The Completely Annotated Edition of the Official U. S. Code” 


with up-to-the-minute information on All federal laws 
and the court constructions, is now essential for every- 


day practice! 


Write For Full Particulars 


Including Attractive Price and Terms 


WEST PUBLISHING CO. EDWARD THOMPSON CO. 
St. Paul, Minn. Brooklyn, N. Y. 
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CURRENT EVENTS 


Basic Changes in 
Patent System Pro- 
posed to Congress 


SERIES of bills which, if they 
become law, will | basically 
change the patent system, has been 
introduced in both houses of Con 
gress during the past three months. 
rhis legislation proposes among 
other things the compulsory licensing 
of patents, prohibitions against re- 
strictive patent licenses and stringent 
limitation of rights previously recog- 
nized as inherent in the inventor or 


granted to him by statute. 


until the patent was first sustained 
Other 
provisions and 


against the manufacturer. 


similarly drastic 
penalties are included. 

A number of House Bills less rev- 
olutionary in basic concept have 
been introduced in the House, in- 
cluding H. R. 6852, H. R. 6828 and 
H. R. 6878. These are all “war” 
measures and are designed to add to 
the rights of the government to use 
all inventions in the public interest 
as prescribed in the Act of 1918. 

Ihe Association through the Board 
of Governors has disapproved in 
principle S. 2303 and approved in 
principle H. R. 6852, thus endorsing 
the action of the Section of Patent, 


Trade-Mark and Copyright Law. The 
Section, through its appropriate com- 
mittees, is vigorously following the 
course of this legislation. 


West Point Cadet 


Receives Section Award 
A. the Annual Meeting in Phila- 


delphia in 1940, upon rec- 
ommendation of the Section of Inter- 
national and Comparative Law, a 
resolution was adopted providing 
for a prize to be awarded annually 
to the cadet of each year’s graduating 
class standing highest in his law 
studies at the United States Military 
Academy at West Point to be pre- 








Senate Bill 2303, intro- 
duced in the Senate Febru 
ary 23, 1942, is a “‘war’’ meas 
ure proposed to grant to the 
President the right to issue 
licenses upon incontestable 
compensation under any pat 
ent in the public interest. 
The term of the _ license 
would not be limited to the 
war or period of war effort, 
but would be determined by 
the executive authority. In 
addition, the President is em- 
powered under the bill to 
seize the patent outright. The 
bill also includes a tacit re- 
statement of the Act of 1918 
(Sec. 4918 R. S.) 

Senate Bill 2491, intro- 
duced in May of this year, is 
in the nature of “permanent” 
legislation in contrast with 
the emergency character of 
S. 2303. In addition to pro- 
viding for compulsory licens 
ing of all patents upon ap- 
plication to the Commis- 
sioner of Patents and upon 
terms to be fixed by the Com- 
missioner, it prohibits re- 
striction of licenses generally 
upon such terms as territory, 
use, quantity and price. Pat- 
ent suits against other than 
the primary infringer—manu- 
facturer—would be prevented 
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Tire and Gasoline Rationing 


N response to the suggestion of many members 
| of the profession, the Association’s Committee 
on Coordination and Direction of War Effort has 
undertaken a survey of the effect which the ration- 
ing of tires and gasoline may have upon the ad- 
ministration of justice. Many lawyers have come 
so to depend upon the automobile in the prose- 
cution of a practice over broad areas where other 
transportation is inadequate or even absent, 
that curtailment of that means of transportation 
threatens not only their livelihood but their 
capacity to perform the function for which the 
community licenses them. The same rationing 
is reported to have a potential effect upon circuit- 
riding judges engaged in the administration of 
civil procedures. 

The first step in this survey is to ascertain what 
the facts are. To this end the Association’s Com- 
mittee intends to ask state and local bar asso- 
ciations to assemble data requested on question- 
naires. The second step will be the collation of 
the material so obtained and its presentation to 
the Office of Price Administration, with a view 
to securing for the bar and the bench an ade- 
quate weighing of their requirements, in balance 
with the needs of other groups in the community. 

Members of the Association who are interested 
in the problems of tire and gasoline rationing 
as applied to the profession, may address the 
American Bar Association, Committee on Co- 
ordination and Direction of War Effort, Hill 
Building, Washington, D. C. 








sented as an evidence of the 
Association’s desire to place 
its stamp of approval on his 
special interest in the law. 
The first award was made 
in 1941 to Cadet Curtis 
Wheaton Chapman, Jr., of 
Detroit, and consisted of the 
two-volume work by Charles 
Warren on The History of 
the Supreme Court of the 
United States, and a deluxe 
edition of Wigmore’s Pana- 
mora of the World’s Legal 
Systems, in three volumes. 
The books constituting the 
prize for 1942 are identical 
with those awarded a year 
ago and were presented to 
Cadet James Bryan Newman, 
3d, who achieved his first 
place in law by receiving a 
total of 138.45 out of a pos- 
sible total of 150 proportion- 
al parts for the year’s work. 
Cadet Newman is the son 
of Colonel James Bryan New- 
man, Jr., of the Corps of 
Engineers, who was gradu- 
ated from the United States 
Military Academy in 1918. 
Cadet Newman is following 
in his father’s footsteps, hav- 
ing been commissioned upon 
graduation in the Corps of 
Engineers. He had a high 
standing in many other sub- 
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James Bryan Newman, 3rd 


jects besides law while at the Acad- 
emy and graduated number ten in his 
class in the order of general merit. 
While standing so high academically 
he was also an athlete, having been 
on the track team for two years. 


New Publication on 
Municipal Law 


AUNCHED last March by the Sec- 
[" tion of Municipal Law of the 
American Bar 
Municipal Law Survey and the new 
American Municipal Law Review 


Association, the 


have been enthusiastically received 
by municipal law officers, lawyers 
particularly interested in municipal 
law and administration, and civilian 
defense officials. 

The Municipal Law Survey, which 
is issued monthly in loose-leaf form, 
is an authentic up-to-the-minute 
digest of case law, legislation, ad- 
ministrative regulations and _ legal 
literature. The section dealing with 
The War Emergency and Local Gov- 
ernment is a “must” for everyone 
concerned with this rapidly expand- 
ing field of governmental activity. 

The American Munictpal Law 
Review, which is issued quarterly, 


contains original articles, Notes and 
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Activities and 
Reports, as well as material original- 
The 
April issue contains more than 100 


Comments, Section 


ly published in the Survey. 


information-packed pages. 


President Armstrong 
Receives Honorary 
Degree 


Be’ ON UNIVERSITY conferred 
the honorary degree of LL. D. on 
Walter P. Armstrong, President of 
the American Bar Association, May 


25, 1942. 


Investigators Sought for 
Federal Agencies 


ihr ennigoheny to perform in- 
vestigative work for Federal agen- 
cies are being sought through an 
announcement released by the 
United States Civil Service Com- 
mission. The salary is $2,600 a year. 
It is expected that positions will be 
filled >. €., end 
throughout the United States. Ap- 


in Washington, 


pointees will probably be in a travel 
status for the greater part of the 
time. The work will be of a confi- 
dential character, in which the in- 
vestigator must meet and confer with 
individuals in all walks of life. The 
data developed must be assembled 
in written reports. 

Experience is required either in 
making investigations in connection 
with the prosecution of civil or crim- 
inal cases, in the general practice of 
law which included court presenta- 
tion or investigation in preparing 
cases for trial, or in responsible posi- 
tions which required the exercise of 
tact and independent judgment in 
meeting and dealing with the public. 
Education completed in an accred- 
ited college may be substituted for a 
part of the experience. Persons with 
legal education and appropriate 
experience are particularly desired. 

Applicants must be at least 25 and 
not over 55 years. A written test 
will be given to competitors to de- 
termine their aptitude for learning 


and adjusting to the duties in the 
service. 
for the duration of the war and for 
no longer than 6 months thereafter. 


The appointments will be 


Applications must be filed with the 
Civil Service Commission, Washing- 
ton, D. C., and will be accepted until 
the needs of the service have been 
met. 

The forms for applying may be 
obtained from the Commission’s 
representatives at first- and second- 
class post offices, or direct from its 


Washington office. 


Lawyers and Realtors 
Settle Long-Standing 
Controversy 


OR a great number of years, there 

has been much honest misunder- 
standing and unhappy controversy 
between the real estate boards and 
bar associations and realtors and law- 
yers in different parts of the country. 
Both serve the public and it is high- 
ly in the public interest that they 
understand one another and coop- 
erate in that service. The Commit- 
tee on Unauthorized Practice of the 
Law has consistently maintained the 
position that the public is entitled 
to competent and disinterested legal 
advice in real estate matters, and is 
likewise entitled to expert real es- 
tate service by skilled and experi- 
enced brokers. 

Following out the policy of the 
Committee on Unauthorized Prac- 
tice of the Law, which had been ap- 
proved by the House of Delegates 

“of endeavoring through full dis- 

cussion of unauthorized practice 

problems to secure wherever pos- 
sible the cooperation of national 
associations of laymen in the ac- 
ceptance of principles relating 

thereto” (65 A.B.A. Rep. 406) 
the Committee has been seeking to 
solve this problem by agreement and 
understanding. 

On May 5, 1942 at Memphis, Ten- 
nessee, after an all-day session be- 
tween the Committee and Mr. David 
B. Simpson, President, Mr. Herbert 
U. Nelson, Executive Vice President, 

(Continued on page 514) 
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THE LAWYER IN WARTIME’ 


By The Honorable JAMES F. BYRNES 


Associate Justice, Supreme Court of the United States 


BOVE the columns of the Supreme Court building, 
carved in marble, are the words “Equal Justice 
Under Law.” Through the centuries these words 

have been engraved in the minds and hearts of men and 

women struggling against oppression. ‘They embody the 
aspirations we have cherished from the Sermon on the 

Mount through Magna Charta to the Four Freedoms. 

No lawless force can ever erase them. The effort to 

erase them and to substitute government by dictatorship 

for government by the people has set the world at war. 

All nations are involved. There is no such thing as 
neutrality. A nation or an individual is either for us or 
against us. And there is no room for compromise. 
We cannot compromise with nations dominated by 
rulers who respect no obligation, and who use con- 
ferences for compromise only as a cloak for stealthy 
attack. 

For such a war we were entirely unprepared. We are 
a peace-loving people. After the suffering of the last 
war, we did not believe that any nation would again 
make war. Absorbed in our efforts to improve the 
welfare of our people, we failed to appreciate the signifi- 
cance of the preparation for war by the Axis powers. 
In this we were not alone. 

In 1937 I was in Europe. In France I found a bitter 
conflict between capital and labor. Neither side would 
make concessions. They were so busy fighting each 
other that they made no preparations to defend them- 
selves against Hitler. Today industrialist and laborer 
are working long hours for no pay—and they are work- 
ing for Germany, not France. 

An overnight trip took me to Germany. I attended 
the Nazi Party Congress at Nuremburg. I saw there 
the greatest military display I have ever witnessed. In 
Berlin, in September 1937, I witnessed the first blackout. 
No nation threatened but they rehearsed. From Munich 
to Bremen, Germany was an armed camp. Soldiers 
marched everywhere, singing always “Germany Over 
All.” I talked with government officials, laborers and 
farmers. They talked only of war; the officials with 
confidence, the citizens with fear—but with faith in der 
Fuehrer. 

The day of my arrival in England I witnessed a peace 
parade. There were several thousand marching. They 
carried banners “Peace on Earth” and “We Did Not 
Raise our Boys for Cannon Fodder.”” While the British 
prayed earnesily, the Nazis preparec feverishly. Those 
Britons were precisely like the God-fearing, peace-loving 





*An address delivered at the Annual Dinner of the Illinois 
State Bar Association, in Chicago, on June 4, 1942. 
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people of America. Because they wanted to make war 
on no nation, they could not believe Hitler would make 
war on them. 

By her unpreparedness France was destroyed. That 
England was saved is miraculous. Had it not been for 
the courageous spirit of the British people and for 
Hitler’s attack upon Russia, I hesitate to think of ow 
fate. There is this consolation. Our failure to prepare 
in advance, contributes now to the unity which is our 
greatest strength. By the decree of no ruler could there 
be awakened in the people of America the will to make 
war. That will rests solely upon conviction in the 
righteousness of our cause. Today as the people recall 
our Neutrality Legislation, our efforts to bring about 
peace, our delay in defense efforts for fear that they 
might provoke war, they know that we were without 
fault, that for us there was no escape. They know, too, 
that the treacherous attack of the Japanese at Pearl 
Harbor destroyed our ships but created a unity that in 
turn will destroy Hitler, Tojo and “The Forgotten 
Man” of Italy. 

You may not be able to enlist in the armed forces. 
That is the privilege and the duty of the young. But 
you have an opportunity to serve. You are a soldier on 
the Home Front. It is your duty to subordinate every- 
thing else in life to the task of seeing that, while our 
young men fight abroad, they are not betrayed at home 
either by the thoughtless or the vicious. 

With your prestige, you can lead people. With your 
training, you can analyze facts. You will not be misled 
by the headline which makes the winning of a skirmish 
look like the winning of a war. You will know when the 
enemy is seeking soft spots in your psychological armor. 
And when the olive branch is offered in hands bloodied 
by betrayal, you will see it as a symbol of the peace of 
slavery, the peace of the concentration camp, the peace 
of the graveyard. 

You will not permit us either to underestimate or 
overestimate ourselves or our enemies. You will be un- 
moved by the shallow patriotism which fastens itself to 
such a phrase as—“America never lost a war.” You will 
warn the people against unwarranted optimism. You 
will tell the truth, that we face a long war and a 
sanguinary war. 

I wish that our Military Intelligence Service would 
recite over the radio the statements of American in- 
dividuals and newspapers that are being used daily by 
German and Japanese propagandists to give aid and 
comfort to the enemy. They not only learn quickly what 
has been said here, but fire it back in its original form 
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or in a poisonous version in order to disaffect segments 
of our population. It is flashed out in every language 
in order to discourage our friends in every part of the 
world. 

Only a few days ago the Press carried a story of the 
Nazi submarine commander who, in refusing aid to 
men and women in life boats as a result of the sinking 
of their ship, told them they had only President Roose- 
velt to blame. It aroused our indignation and yet he 
was but repeating what has been printed in some news- 
papers that have not received from the American people 
the condemnation they deserve. Whenever an American 
utters or prints a statement that is used successfully by 
the Axis propagandists to promote the cause of our 
enemies, he is responsible for prolonging the war and 
shedding the blood of American boys. Just as we in- 
scribe the names of our heroes on a roll of honor, we 
should inscribe his name on a roll of infamy. 

It is a part of your duty to warn the people of the 
propaganda methods of the enemy. Today China is all 
but isolated from us except for air transportation and 
camel caravan. Because of this, the enemy broadcasts 
to China that the United States has deserted her. At 
the same time they broadcast to America that China is 
about to acquiesce in Japanese rule. For five long years 
China has fought alone and has suffered as no nation 
has ever suffered. With a relatively small army, utterly 
lacking in modern equipment, the Chinese people re- 
fused to sacrifice liberty for safety. Their loss of life has 
been terrific but their spirit will never die. And Amer- 
ica will never desert her. 

Today our communications with Russia are being 
maintained under terrific onslaught. The Nazis are 
concentrating their forces on the convoys bound for 
Murmansk. Because of our inability to make the de- 
liveries we would like to make, the enemy broadcasts to 
Russia that we are no longer willing to redeem our 
pledge of assistance. 

In the broadcasts to this country, the Nazis picture 
to us the sinister designs of the Communists upon the 
United States. America is attacked by the three most 
dangerous international highwaymen in the history of 
the world. If I should be attacked by a highwayman, 
I would not care about the religion or the politics of 
the man who diverted my assailant. If we are victorious 
against the Axis powers, we need not worry about the 
Communists in our midst. 

Without warning, Russia was attacked. The full 
strength of the greatest military machine in the world 
was thrown into a blitz which it was confidently ex- 
pected would in six weeks conquer her as it had con- 
quered so many other countries. But the justice of their 
cause gave to the Russians the power to resist. Eleven 
months have passed and during that time Russia has won 
for herself a glorious page in the annals of military his- 
tory. The Russians have destroyed the illusion of the in- 
vincibility of the German army. They are daily growing 
stronger and because of them Hitler is daily growing 
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weaker. They were the first to hold his armies; they 
were the first to make them retreat. Every Nazi soldie1 
that Russia accounts for makes one less for us to account 
for. And let us be honest! Russia by her magnificent 
defense has given us the time in which to prepare to save 
ourselves. 

The most persistent effort of the enemies of America 
is the effort to arouse dissension between Britain and 
the United States. Over the radio the British are told 
that America will agree to manufacture weapons of wat 
as long as the British will use them in defense of the 
United States. In this country, our enemies circulate 
the wisecrack that England will fight to the last Amer- 
ican. They picture the British soldier as lacking courage. 
They would have us forget that in Malay the Argyll and 
Southern Islanders went into the jungles to meet the 
Japanese invaders with 850 officers and men. They came 
out with one officer and 79 men. The British soldier 
was unprepared for jungle warfare. But that he is 
lacking in courage is a cruel slander of a courageous 
fighting man. 

In 1940 British women and children, as well as men, 
proved their valor. They showed that they knew how 
to suffer but not how to surrender. London was not 
like Paris. Paris became an open city. Its buildings were 
saved. In the future as in the past Americans will go 
there. They will visit the Louvre. They will marvel at 
the magnificent churches. But I believe that those who 
visit London will find greater spiritual refreshment in 
the ruins of St. Paul’s Cathedral and the damaged walls 
of Westminster Abbey than in the unscarred buildings 
of Paris. 

To the British Isles and the Irish Free State the Nazis 
broadcast that prominent Irishmen in the United States 
are demanding peace. Who ever heard of a real Irish- 
man demanding peace? But, because in the years past 
the British have made a terrible failure of the Irish 
question, these German propagandists think they can 
cause disaffection among the Irish in the Irish Free State 
and in the United States. Throughout American history 
it has been proved. 

In the first week of this war a young aviator, knowing 
that he flew into the jaws of death, drove his plane 
aimost to the deck of a Japanese warship destroying 
it and losing his life. To honor his memory the first 
Congressional Medal was awarded to Colin Kelly. 

A mosquito boat stole into Subic Bay, sank a Japanese 
warship and safely returned to base with its Irish hero, 
John Duncan Bulkley. 

As long as the deeds of brave men bring cheer to the 
heart, the story of the defense of Wake Island by the 
Marines will be told and there will be remembered the 
name of the Irish Commander, John Patrick Devereaux. 
O'Hare, O’Donnell and countless others are showering 
giory upon their race and this country. As the blood 
ot the race of Kelly, Burke and Shea is shed for us, it 
gives the lie to their traducers at home and abroad. 
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AN OPPORTUNITY FOR THE NATIONAL PATENTS PLANNING COMMISSION 


You, my fellow-lawyers, possess the ability and train- 
ing to be the shock-troops against this kind of warfare. 
You will realize better than others that in the per- 
formance of that duty a solemn obligation rests upon 
you to see that the loyal in your midst are not sub- 
jected to persecution. As casualty lists increase, passions 
will be aroused. Suspicions will grow. In nearly every 
ommunity there are citizens of German blood and 
Italian blood, whose cannot be 


citizens of loyalty 


questioned. When the flames of passion and prejudice 


threaten to envelop them, it will be your duty to protect 
them. Only in this way can we prove ourselves worthy 
of the unity we desire and require to succeed. We must 
by all means avoid developing among ourselves a Hitler- 
like contempt for other groups and creeds and races. 
We want no Hitler justice here. We want no trial by 
ax-men instead of by juries. We know the meaning of 
Equal Justice Under Law. We know the blessings of 
Liberty. To preserve these, we will give our all, God 
helping us, we can do no other. 


AN OPPORTUNITY. FOR THE NATIONAL 
PATENTS PLANNING COMMISSION 


By NORMAN N. HOLLAND* 


Of the New York Bar 


N the creation of new laws, a commission is at its best 

when dealing with highly specialized rules of con- 

duct with which the general practitioner and the 
average legislator is least familiar. In 1934, a commis- 
sion, of which William D. Mitchell was chairman, was 
appointed to rewrite the rules of practice for the fed- 
eral courts. Its recommendations were adopted sub- 
stantially in toto. The opposition of the Bar at that 
time in agreeing to the changes from the known to the 
unknown was formidable. Today only a few would 


consider going back to the old rules. Such periodic, 


Oo 
o 
systematic and forward looking revisions are preferable 
to piece-meal changes at the instigation of ill informed 


public clamor. 


President Creates National Patents 
Planning Commission 

The National Patents Planning Commission, ap- 
pointed by the President by executive order No. 8977, 
has a similar opportunity of rendering the public an 
invaluable service by delving into the patent laws and 
by submitting an unbiased report which will serve as 
a foundation for the removal of objectionable features 
and develop an equally solid foundation for the reten- 
tion of all basically good features of the present laws. 
The Commission is composed of Charles F. Kettering, 
Chairman, Owen D. Young, Chester C. Davis, Edward 
F. McGrady and Francis P. Gaines. The Commission 
is empowered to appoint “such officers, committees and 
sub-committees as it may deem necessary to carry out its 
function,” namely to conduct a comprehensive survey 
of the American patent system. The integrity of the 
members of the committee is above reproach. Mr. Ket- 


tering has directed for a number of years the develop- 
*Mr. Holland prepared this article as a part of the work of the 
Committee on Corrective Publicity of the Section of Patent, Trade- 
Mark and Copyright Law 
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ment work in the General Motors Corporation and is 
particularly qualified in the field of inventions and 
their development. 


Long Range Investigation of Patent System 
in War Time Undesirable 

For several years, the patent and anti-trust laws have 
been undergoing an extended investigation by Congres- 
sional committees; for example in 1938 and 1939, by the 
Temporary National Economic Committee under the 
direction of Senator Joseph C. O'Mahoney and more re- 
cently by the Senate Committee on Patents, under the 
direction of Senator Homer T. Bone. The latter investi- 
gation is being made subsequent to the appointment by 
the President of the present National Patents Planning 
Commission. In the heat of argument before the press, 
there is crimination and recrimination. The Department 
of Justice claims that the patent laws are being misused; 
changes are demanded. Others claim with equal vehe- 
mence that the changes sought by the Department of 
Justice will do more harm than good. The desire for 
publicity and spectacular statements to obtain it are 
frequently obvious to the initiated but confusing to the 
uninitiated. The atmosphere is not conducive to un- 
biased deliberation and unwise laws may result. The 
clamor of the public after Pearl Harbor would un- 
doubtedly have led to unfortunate decisions. The so- 
called Roberts Fact-Finding Commission, composed of 
competent men who knew their business, calmed the 
public. The resulting investigation and report were 
painstaking and thorough, from an unbiased source 
which had ne ax to grind and no votes to lose. 

The United States leads the world in industrial prog- 
ress; particularly in this respect it is envied by all na- 
tions. The country is filled with gadgets, domestic and 
industrial, for simplifying and alleviating the task of 
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the worker and the housewife and for raising living 
standards. Only yesterday, the vacuum cleaner, electric 
iron, radio and mechanical refrigerator were unknown. 
Tomorrow may bring the housewife the long awaited 
practical dishwasher and other advances not yet 
dreamed of. Geographical frontiers may be behind us, 
but scientific frontiers are vast and ever receding. Every 
effort should be made to tap to the limit our uncharted 
scientific wealth. While there are differences of opinion 
as to how much credit for our industrial progress is due 
to our patent system, all agree that the system has 
played an important role in the rapid advance. All are 
agreed that the country needs not less, but more of that 
which has enabled us to outstrip other nations industri- 


ally. The National Patents Planning Commission may 
find ways of making the patent laws even more effective 


in our future economy. 


Invention a Property Added to Public Domain 

The factual basis for the granting of a patent is that 
an inventor produces something that the world does not 
have and except for his genius, would not have until a 
later date, if at all. If the inventor so desires, he may 
keep his invention secret and prevent the public from 
ever having the benefit of it. If one finds a watch, his 
title is good against everyone except the owner. An in- 
ventor discovers something which no one ever had, in 
fact, did not even exist. The present laws give him the 
exclusive right to it for a period of seventeen years. 
Now seventeen years seems a long time looking forward 
in a man’s life, but it is only a slight pause in the life 
of a nation. Would anyone begrudge Watt the exclu- 
sive rights to his steam engine from 1769 to 1786 in 
return for the value the public has derived from it with- 
out cost during the century and a half since that time? 
Does anyone begrudge Edison’s exclusive right to the 
incandescent lamp from 1880 to 1897; Howe’s exclusive 
right to the sewing machine from 1846 to 1863; Mergen- 
thaler’s exclusive right to the linotype machine from 
1890 to 1907; or Goodyear’s exclusive right to vulcan- 
ized rubber from 1860 to 1877? 


Patent Protection Inducement to Assumption 
of Investment Risks 

Apart from rewarding an inventor for the discovery 
of a new machine or process, the public has much to 
gain from the establishment of new industries which 
are dependent as much on the reward for their exist- 
ence as they are dependent upon the invention itself. 
In the hearings of the Temporary National Economic 
Committee of 1938, it was brought out that an indi- 
vidual was frequently ready to build machinery and 
market a product not then on the market. However, 
when he found on investigation that patent protection 
could not be obtained, he dropped the whole project. 
Lawyers are generally familiar with such instances. The 
reason is simple; one cannot spend the money for ma- 
chinery required to produce an article and the addi- 
tional money required to create a demand for it unless 
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there is reasonable assurance of his being able to profit 
from the investment. A patent gives this assurance. If 
others can enter the field after the headaches are ove1 
and after success is assured without incurring develop 
ment expenses, their investments and risks are less and 
they can undersell the one who pioneers the advance. 
No one would look for a gold mine and after finding 
it open it up to the public unless he were permitted to 
claim and work a portion of it exclusively or be paid 
for its use by some third party. The National Patents 
Planning Commission should consider whether or not 
the public at large would be benefited by granting pro- 
tection for the introduction of new articles which are not 
patentable and the ways and means of accomplishing the 
result. ‘The present patent laws are not applicable unless 
the subject matter of a new article or a new machine is 


an invention. 


Invention Is First Big Step of a Long Program 
of Commercialization 


rhe completion of an invention is only the begin- 
ning of an inventor’s work. When Edison discovered the 
incandescent lamp, there was no power station for cur- 
rent. He had to devise his own electric generators fon 
producing current and to build the Pearl Street power 
station in New York. The invention of the Morse 
telegraph was useless without telegraph lines between 
cities. In order to realize on an invention, one must 
either venture the money required to place it on the 
market or induce someone else to do so. Generally a 
substantial part of the seventeen year period granted 
by a patent is consumed in getting started. In many 
cases, another inventor produces something better 
which supersedes the first invention and the later in 
ventor thereby reaps the reward. Radio supplanted 
the victrola; the automobile superseded the horse and 
buggy; the incandescent lamp antiquated to a large 
extent oil and gas lamps; and so on ad infinitum. No 
one knows the hazards between the completion of an 
invention and its commercial success better than Charles 
Kettering, Chairman of the National Patents Planning 
Commission. 

In a democracy, the rights of the few have to be sub 
ordinated to the welfare of the many. But the welfare 
of the many would soon become static if the rights of the 
few were to go unrespected. Inventors number a small 
part of our population, but an important part. Ow 
continued industrial growth depends in a large measure 
upon inventive genius and upon the continuance of 
laboratories in which they may work and invent, and 
to an even greater extent upon the reward bestowed fo 
success in inventing and for success in commercializing 
inventions. Labor thus finds an outlet for improving 
its welfare. For a century and a half, this reward has 
been given by granting patents. Individuals and com- 
panies have envied those enjoying the hard earned re- 
wards of our patent system and have frequently tried 
unlawfully to share in them, but the public generally 
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has not felt any hardship. Economic laws apply to 
patented articles. The higher the price is, the lower the 
volume. A patent owner, if he does not already know, 
soon learns that the greatest profit is in a large volume 
it a low cost. In many cases, for example, synthetic rub- 
ber, there are competitive products which limit the 
price. Both of these factors prevent the inventor from 


isking exorbitant prices for his product. 


Reward for Invention Essential Stimulus 
to Continuing Industrial Progress 

Our industrial development has been so well per- 
formed in the past and we are at such a high pitch at 
the present that it will probably go on for a limited 
period without substantial inducement in the way of 
rewards. Eventually, without a proper stimulus, it will 
slow down and finally stop. Rewards are as essential 
to the continued growth of an industrial system as 
gasoline is for the operation of a car. 

Inventors in the past have periodically delivered to 
the national economy a series of golden eggs for a rela- 
tively small consideration. It would be unfortunate if, 
in a sudden outburst of feeling, arising out of a few 
isolated instances involving the improper application of 
the patent laws, the whole system should be condemned 
and the advance retarded. The National Patents Plan- 
ning Commission has the delicate task of protecting the 
public welfare by not paying too much for the assurance 


of industrial progress and by not paying too little. If 
there is an error in either direction, the public loses. If 
the reward is too great, the public obtains inventions at a 
cost greater than it has to pay. If the reward is too little, 
the public may fail to get many inventions which a 
proper reward would stimulate and thus it would suffer 
an irreparable loss. Our country is fortunate in having 
an unbiased, able commission to ascertain the facts and 
to strike a true balance. The Commission might do well 
to follow the maxim that a person gets what he pays for. 
The public has everything to gain by liberality and 
much to lose by a short-sigi:ted, long-range policy. It 
is fortunate also that the patent system will be con- 
sidered by a commission removed as far as possible from 
partisan politics and from minority pressure groups. 
The wholehearted cooperation of lawyers and particu- 
larly patent lawyers should be helpful in correcting the 
imperfections in our patent laws without impairing 
their desirable features. 

This is the day of specialists in laws as well as in jobs. 
There are few places for the “jack of all trades and the 
master of none.” The National Patents Planning Com- 
mission is an able body with the power to appoint ex- 
perts in the patent field and to make findings of fact and 
recommend remedies based on facts found. With this 
solid foundation, the Congress will be able to make wise 
patent laws which will serve to stimulate further in- 
dustrial growth in the greatest of all industrial countries. 


AMERICAN BAR ASSOCIATION ENDOWMENT 


HE first annual meeting of the members of the 

American Bar Association Endowment will be held 

at Detroit, Michigan, on August 26, 1942, at 10:00 
A.M. There will be an election of two Directors of the 
Endowment and the transaction of such other business 
as may need to come before the meeting. 

At the Indianapolis meeting of the House of Dele- 
gates the report of the Committee on Ways and Means, 
resulting from several years’ study of the Endowment, 
was approved. The new Committee on Ways and 
Means was instructed to proceed with the incorporation 
of the Endowment as a corporation not for profit, to 
which gifts or bequests might be made by persons 
wishing to provide for the permanent financing of the 
\ssociation or some particular project of the Associa- 
tion. The House named as Directors the following: 

For the one-year term: R. ALLAN STEPHENS, of IIlinois 

For the two-year term: GrorceE L. Burst, of So. Carolina 

For the three-year term: THomas J. GuTHRIE, of Iowa 

For the four-year term: Cart B. Rix, of Wisconsin 

For the five-year term: JAcos M. LAsHty, of Missouri 

Mr. Buist subsequently resigned, and the two Direc- 
tors to be elected at Detroit will therefore be chosen to 
succeed Mr. Buist and Mr. Stephens. The Director to 
be elected to succeed Mr. Stephens will serve for the 


regular five-year term. 
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On February 13, 1942, the certificate of organization 
of the American Bar Association Endowment was issued 
by the Secretary of State of Illinois. A meeting of the 
first Board of Directors was held in Chicago on March 
2, 1942. Among other business transacted at that meet- 
ing the following officers of the Endowment were elected 
to serve until the next meeting of the members or untif 
their successors are elected and qualified: 

President: Jacop M. LASHLY 

Vice President: R. ALLAN STEPHENS 
Secretary: Howarp L. BARKDULL 
Treasurer: THOMAS J]. GUTHRIE 


All members of the Association are members of the 
corporation, and their interest in its affairs is invited 
and urgently requested. This is the first time in the 
history of the Association when a vehicle has been 
available by which the Association could accept such 
gifts. It is hoped that lawyers in making donations 
during their lifetime or by will, or in advising their 
clients as to wills and trust agreements, will bear in 
mind the existence of the Endowment as a worthy means 
through which funds may be used for the advancement 
of the profession. Bequests by will to the Endowment 
are exempt from the federal estate tax, and gifts during 
the lifetime of the donors are available as income tax 


deductions. 
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ASSOCIATE JUSTICE VAN DEVANTER 


AN APPRAISAL 
By THE CHIEF JUSTICE* 


2 


T is altogether fitting that the Bar and this Court, of 


which Justice Van Devanter was so long a member, 
should now express and here record their estimate 


of his character and his eminent services. During most 


of his active life Justice Van Devanter was a public 
servant, for whose services there could be ne greater 


reward than recognition that they were well and faith- 
fully performed. Such recognition by his professional 
brethren is the only reward he would have prized. 


No mere catalogue of the events and achievements 
of his career could give an adequate impression of the 
man. His distinction was so preeminently that of char- 
acter and personality, and was so rooted in his con- 
ception of the duties and obligations of the judicial 
office, that we should miss the true significance of his 
work as a judge if we were to attempt to define it wholly 
in terms of his public record. But his character and 
personality were not uninfluenced by environment. All 
that he experienced in his early days in the West and 
his later contacts with it did much to shape the pattern 
of his life. As lawyer, legislator, and judge in Wyoming 
in its period of transition from territorial government to 
statehood, and later as Circuit Judge for the Eighth 
Circuit, exercising his jurisdiction throughout a vast 
territory extending westward from the Mississippi River 
to the foothills of the Rockies, he made his own some- 
thing of the tradition and outlook of the pioneer West. 

He saw and was a part of the expansion of free enter- 
prise in the development of the new world lying beyond 
the Mississippi. It was a period when, more than any 
other in our history, men were the masters of their fate. 
They sought the great West to build homes, acquire 
property, and establish orderly communities. As good 
citizens they were zealous to put down the lawlessness 
of the frontier and to establish laws and courts which 
would insure the safety of persons and property. Beyond 
that they asked only for that most natural and char- 
acteristic of privileges in a thinly settled country—the 
right to be let alone. Theirs was the philosophy that 
that government governs best which governs least, a 
philosophy not without its effect upon Justice Van 
Devanter’s appraisal of the functions of government 
under the restraints of a written constitution. 

As Circuit Judge his opinions in appellate cases 
speedily won the recognition of Bench and Bar by the 
range and accuracy of the legal knowledge which they 





*Response of The Chief Justice to the resolution presented by 
Attorney General Biddle, March 16, 1942. 
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exhibited, the care with which they were prepared and 
their clarity of statement. His quick perception, his 
ready command of the rules of evidence, his alert and 
incisive mind, gave him special facility in the trial of 
jury cases. The trials over which he presided as Circuit 
Judge, of which there were many of note, were con 
ducted with exemplary fairness, courtesy, firmness, and 
dispatch. He never lost his zest for the forensic battle- 
ground. His last judicial service, after his retirement 
from this Court, was to preside over several] trials in the 
District Court in New York. It was a matter of public 
comment that under his sure and skillful direction they 


were models for the administration of trial justice. 


As Assistant Attorney General assigned to the Interior 
Department and later as judge in a western circuit, he 
was most frequently concerned with the infinite variety 
of questions arising out of the administration of the 
public-land laws. Never content with superficial know- 
ledge or performance, he devoted himself assiduously to 
their mastery. He thus gained expert knowledge of 
mining laws and the law of water rights in the semiarid 
regions of the West, of the laws and treaties affecting 
the right of Indians, of the rights of government and 
individuals arising out of the railroad land grants and 
other grants of the public lands—all of which continued 
to occupy the attention of the courts throughout his 
lifetime. His acquaintance with the history and customs 
of the Indian tribes, his sympathetic understanding of 
their inability to cope with the greed and cunning to 
which they were so often exposed, made him a veri- 
table citadel of justice for this hapless people. Early in 
his career he had occasion to make special studies in 
equity jurisprudence and of the procedure and jurisdic- 
tion of the federal courts. His knowledge of these in- 
dispensable aids to the sound administration of justice 
was profound. 


It was with this background and experience and these 
special skills that Justice Van Devanter began in 1911 
his service as a Justice of this Court, which was to con- 
tinue for over twenty-six years until his retirement in 
June 1937. You do well, Mr. Attorney General, to make 
mention of some of the notable cases in which he wrote 
opinions for the Court, for they give something of the 
measure of the man and the lawyer. They remind us 
that while he brought to this Court the benefits of his 
special knowledge and experience in particular branches 
of the law, he was by no means a narrow specialist. 
They cover a wide range of interests. They evidence the 
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breadth and depth of his knowledge in many fields of 
the law and reveal the vigor, sanity, and precision of 
his mind. They exhibit the sense of proportion with 
which he adapted principles of the law to the special 
facts and circumstances to which they were to be ap- 
plied. They are models of judicial exposition, never 
discursive, redundant, or sprinkled with irrelevant cita- 
tions. Simple and direct in statement, orderly, lucid, 
complete; they give a hint, but only a hint, of the pains- 
taking care which in fact he gave to their preparation. 


This Court often had occasion to draw on Justice 
Van Devanter’s exceptional knowledge of procedure 
and judicial administration for purposes other than the 


decision of cases and 


the writing of opinions. A not- 
able example was his supervision, as chairman of a 
committee of the Court, over the receivership growing 
out of the boundary dispute between Oklahoma and 
lexas, which occupied the attention of the Court from 
1920 to 1925. Another was his participation in the 
drafting of the Judiciary Act of 1925. To his special 
familiarity with the organization and appellate practice 
of the federal courts, to his skill in draftsmanship in 
preparing the Act, and to his luminous expositions of 
its provisions, are due in large measure the enactment of 
that legislation. It gave to the Court freedom to direct 
its efforts to the performance of its true function as the 
highest appellate court of a nation-wide judicial system. 


Those whose privilege it was to sit with Justice Van 
Devanter in this Court know well that the public evi- 
dences of his judicial activities conceal rather more than 
they reveal what was his greatest service to the Court 
and to the public. It was a service inspired by his high 
conception of the function of a Justice of this Court, 
and of the part which the Court itself should play in our 
constitutional system. He was profoundly aware that 
the true source of the strength of the Court and the 
permanency of its influence is public confidence in the 
thoroughness, integrity, and disinterestedness with 
which it does its work. In his mind this signified, and 
rightly so, the need of unremitting study by every judge 
of every record and application which comes to the 
Court for disposition, and the free and frank exchange 
of views with associates as preliminaries to decision 
unaffected by extrinsic influences or nonjudicial con- 
siderations. 


This faith, sustained by his natural fidelity to every 
task which he undertook, and the force of his example, 
exercised a powerful and wholesome influence on the 
deliberations of the Court. Continued without interup- 
tion for more than twenty-six years, it would be difficult 
to overestimate its importance in perpetuating and 
strengthening this great tradition of the Court. At the 
conference table he was a tower of strength. When his 
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turn came to present his views of the case in hand, no 
point was overlooked, no promising possibility left un- 
explored. His statements were characteristically lucid 
and complete, the manifest expression of a judgment 
exercised with unswerving independence. Often his 
expositions would have served worthily, both in point 
of form and substance, as the Court’s opinion in the case. 


He had an abiding faith that reason would afford the 
solvent for every problem of judicial cognizance. He 
thought and spoke of this Court as the place for the 
final appeal to reason in composing the inevitable con- 
flicts growing out of the distribution by the Constitu- 
tion of the diverse powers of government. 


In the provisions of the Constitution, and particularly 
the Fifth and Fourteenth Amendments, he saw safe- 
guards to those rights and privileges of the individual 
which he regarded as the chief spiritual values of the 
society which he had known in his own life and ex- 
perience. Those who differed with him differed not 
in their appraisal of such values but in their judgment 
that an instrument of government, intended to endure 
for ages to come, could not rightly be interpreted as 
casting a dynamic society in so rigid a mold. Both were 
content to resolve their differences by the appeal to 
reason in the course of adjudication. Both would have 
regarded as inappropriate and inept the labelling of 
their differing views of the appropriate boundaries of 
constitutional power as either conservative or liberal. 


Apart from cherished family ties and the association 
with friends and colleagues, the work of the Court was 
his chief interest.in life. To that he gave of himself to 
the uttermost and without interruption until the very 
day of his retirement. He was a man of simple, unob- 
trusive religious faith; modesty and simplicity were 
the keynotes of his life. It was a life untouched by any 
interest in or desire for wealth. He had a large capacity 
for friendship. He instinctively sought to find in others 
the qualities which would merit his esteem. His relations 
with his colleagues were marked by his uniform cour- 
tesy and helpfulness and by their mutual regard. In 
his daily intercourse with them and in the discussion 
of every pending problem, his statements were direct, 
forthright, and crystal clear, because they were the true 
reflection of his thought. 


As we recall the years of association in a common 
endeavor, the clash of mind with mind in the unending 
struggle to attain in some measure the ideal of justice 
under law, there lives in memory this man’s devotion 
and loyalty to a great task, the integrity and sturdy 
independence with which he wrought. For these are 
the attributes of the judge, without which there can be 
no justice. They are the foundation stones of the in- 
stitution which we serve. 
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THE IMPACT OF THE WAR UPON THE UNITED STATES 
COURTS © 


By HENRY P. CHANDLER 


Director of the Administrative Office of the United States Courts 


HE war is bound to have a large effect upon the 

business of the United States courts. Cases in the 

courts reflect the interests of the people in the period 
and as those interests change, the business of the courts 
changes with them. We cannot miss the fact—it is 
written on every hand—that the war is altering funda- 
mentally the modes of life in this country. 

From a nation which was shaping its policies prima- 
rily to promote the well-being of its citizens and to keep 
clear of foreign involvements, the United States is being 
transformed of necessity and with a speed that passes 
belief, into a nation which is centering everything upon 
a war against foreign enemies leagued to destroy it. The 
immediate interests of individuals have to yield to the 
survival of the society. In every department of life, 
business, living habits, travel, and recreation, persons 
are being subjected to a degree of control in the interest 
of the nation as a whole to which we have before been 
strangers. I do not see how any wise man can question 
the need for this, although there may be a reasonable 
difference of opinion about specific means, or how any 
patriotic man can fail to accept it cheerfully. But 
because life under these conditions is different, and may 
become much more different before we are through, it 
is inevitable that new kinds of questions should come 
before the courts for solution. 


Recent Defense and War Measures 

It would border on impertinence for me to state in 
any detail the provisions of the defense and war meas- 
ures recently enacted, to federal judges who have 
doubtless considered some or all of them and who 
certainly will go to the text if occasion to interpret them 
arises. But a quick review of the trend of some of the 
more important statutes may perhaps serve to outline 
the controlling public policy of the nation. They fall 
conveniently under some very general heads: measures 
to promote the production of war implements and ma- 
terials; measures to build up the armed forces; measures 
to raise revenue to defray the cost; measures to prevent 
interference at home with the war efforts; and measures 
to prevent inflation and as far as possible bring about an 
equitable sharing in the lessened store of commodities 
for civilian use. 

The first phase of the defense policies of the United 





States related to the production of implements and ma- 
terials of war: ships, planes, guns, ammunition, and all 
that goes with them. It developed rather suddenly in 
the late spring and early summer of 1940, after the 
downfall of France, the losses suffered by the British 
forces at Dunkirk, and the dire peril to England which 
seemed then the last obstacle to the success of German 
designs in Europe. The collapse of France brought 
home the danger to this country, and the Congress im- 
mediately provided for producing the means of defense 
on a large scale. 

An act “To Expedite National Defense, and for 
Other Purposes,” approved June 28, 1940, which author- 
ized the Secretary of the Navy to secure necessary ships, 
aircraft and other materials, laid down the rule of 
priority that orders of material for the army and the 
navy should take precedence over deliveries for private 
account.! There followed quickly an act ‘““To Expedite 
the Strengthening of the National Defense,” approved 
July 2, 1940, which authorized the Secretary of War to 
participate directly in the production of military equip- 
ment, munitions and supplies either on military reserva- 
tions or in private plants.? Section 9 of the Selective 
Iraining and Service Act of 1940, approved September 
16, 1940,3 authorized the President, through the heads 
of the War and Navy Departments, to place orders for 
war materials with private industries capable of produc- 
ing them, and made compliance with such orders 
obligatory, taking precedence over orders previously 
placed by private customers. 

The act “To Promote the Defense of the United 
States,” approved March 11, 1941, popularly known as 
the “Lease-Lend Act,’’* authorized the President, through 
the heads of the army and navy, to make implements 
and materials of war available to “the government of 
any country whose defense the President deems vital 
to the defense of the United States.” Correspondingly 
the earlier provision for priorities for materials needed 
by the army or navy of the United States was broadened 
to include materials needed by other countries eligible 
for assistance under the Lease-Lend Act, and also to in- 


“é 


clude orders which the President deemed necessary “‘to 
promote the defense of the United States,”’ aside from 
materials to be supplied directly to the army or the navy. 


It was in this period that the United States was thought 





* An address before the Judicial Conference of the Sixth Judicial 
Circuit at Cincinnati, Ohio, May 9, 1942. 


1. 54 Stat. 676; 41 U.S.C., note preceding Sec. 1. (See also the 
amendment by Title III of the Second War Powers Act, 1942, 
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approved March 27, 1942; Public Law 507, 77th Congress 2d 
Session) . 

2. 54 Stat. 712; 41, U.S.C., note preceding Sec. | 

3. 54 Stat. 885, 892; 50 U.S.C. App. 309. 

4. 55 Stat 31; 22 U.S.C.A. Supp. 411-419. 
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THE IMPACT 


of most often as the “arsenal of democracy” in the Presi- 
dent’s expressive term, and about this time, February 9, 
1941, that Winston Churchill closed one of his powerful 
speeches with the famous sentence, “Give us the tools 
and we will finish the job.” A law approved October 
16, 1941,° authorized the President to requisition the use 
of military or naval equipment or supplies needed for 
the defense of the United States upon payment of just 
compensation, if efforts to secure the use by agreement 
were unavailing. 

Even while the Congress was providing for multiplied 
production of war materials, it took steps to create a 
new army based on universal military training and serv- 
ice for eligible men. The Selective Training and Service 
Act of 1940° was approved on September 16 of that 
year. Passed while a state of technical peace yet 
prevailed, it limited the period of military training 
normally to one year. Within a year it was amended by 
the Service Extension Act of 1941 approved August 18, 
1941,7 which in view of the increasing danger of war, 
authorized the President to extend the term of service 
for an additional period of eighteen months or such time 
as might be necessary in the interests of national defense. 
The Act of 1940 provided for the machinery of adminis- 
tration based on local boards with large powers to de- 
termine questions of fact relating to the amenability of 
men to military service. Concomitant with the policy 
of universal military service, the Congress enacted the 
Soldiers’ and Sailors’ Civil Relief Act of 1940, approved 
October 17, 1940, providing in minute detail adapted 
to various kinds of situations for the suspension of legal 
proceedings and transactions which might prejudice the 
civil rights of persons in the armed forces during their 
service.® 

The income tax, the principal source of federal 
revenue, was increased by the Revenue Acts of 1940° 
and 1941,?° the earlier approved June 25 and October 8, 
1940 and the last September 20, 1941. The second in- 
crease was very substantial. All reports indicate that a 
further sharp increase in income taxes is likely this 
year. There can be little disagreement with the principle 
that the largest practicable share of the cost of the war 
should be met by taxation on a current basis, in order to 
limit as much as possible the increase in the national 
debt, stupendous at best. 

As in every war, vigilance has to be exercised to 
prevent interference with the war efforts on the part of 
disaffected persons at home. A number of measures have 
been enacted by the Congress to this end, and executive 
action has been taken under other measures long on the 
statute books, which are largely in disuse except in time 
of war or preparation for war. 


55 Stat. 742; 50 U.S.C.A. App. Supp. 721-724, amended by 
litle VI of the Second War Powers Act, 1942, approved March 27, 
1942, Public Law 507, 77th Congress, 2d Session. 

6. 54 Stat. 885; 50 U.S.C. App. 301-318. 

7. 55 Stat. 626; 50 U.S.C.A. App. Supp. 351-362. 

8. 54 Stat. 1178; 50 U.S.C. App. 501-585. 

9. 54 Stat. 516, 974; 26 U.S.C.A. Supp., entitled “Internal Rev- 
enue Acts,” 3,15 
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Before the outbreak of the war, the government had 
been giving new attention to the regulation of aliens. 
In the group of measures enacted by the Congress in 
the weeks closely following the downfall of France, was 
the Alien Registration Act approved June 28, 1940. 
This required every alien in the United States 14 years 
of age or over, and the parent or legal guardian of every 
alien younger than that, to register and be finger- 
printed.** The process of registration was conducted 
with remarkable smoothness under the direction of the 
Attorney General, with the fortunate result that when 
the war came the great body of aliens in this country 
were known and identified. 

The Nationality Act of 1940, approved October 14, 
1940, is a comprehensive code in reference to citizenship, 
and prescribes the process of naturalization for persons 
Section 338 of the Act,'* which is 
derived from prior provisions, provides for the revoca- 


of foreign birth. 


tion of naturalization and the cancellation of the cer- 
tificate through a proceeding in the district court upon 
hearing, if the court finds that the naturalization was 
fraudulently or illegally procured. The familiar species 
of fraud of this nature is the secret retention of alle- 
giance to a foreign power and the concealment of a 
purpose to aid it against this country. 

The statutes governing the regulation of enemy aliens 
are derived from an act approved July 6, 1798 in the 
administration of the second President John Adams, one 
of the controversial Alien and Sedition Laws that has 
survived.** The present statutes authorize the Presi- 
dent by proclamation to direct the conduct of enemy 
aliens and provide for the restraint and removal of those 
whom he may deem dangerous or likely to assist the 
enemy. Under these laws and the proclamations of the 
President issued under them immediately following the 
declarations of war, the steps have been taken to intern 
certain German, Italian and many Japanese persons 
under the direction of the Departments of War and 
Justice, which have been widely reported. 

An act to prevent interference with the prosecution of 
the First World War by the United States was enacted 
June 15, 1917.4 Sections 1 and 2 of Title I of the act 
covered the offense of wrongfully obtaining or furnish- 
ing to foreign powers information, including photo- 
graphs, of any of the defense works or means of defense 
of the United States. Section 1 was amended by an 
act approved March 28, 1940*° which increased the 
maximum term of imprisonment for violation from two 
to ten years. In order to compel the disclosure of the 
source of support for propaganda carried on in this 
country in support of the designs of foreign governments 
or organizations, the Congress on October 17, 1940, 





10. 55 Stat. 687; 26 U.S.C.A. Supp., entitled “Internal Revenue 
Acts,” 72. 

11. 54 Stat. 670, 673; 8 U.S.C. 452. 

12. 54 Stat. 1137, 1158; 8 U.S.C. 501, 738. 

13. R.S. 4067, 4068, 4069, 4070; 50 U.S.C. 21-24. 

14. 40 Stat. 217; 50 U.S.C. 31-42. 

15. 54 Stat. 79; 50 U.S.C. 31. 
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enacted a law requiring that organizations engaging in 
political activity or civilian military activity in this 
country, which were subject to foreign control, should 
register with the Attorney General.'® The conduct of 
agents of foreign countries and foreign political parties 
and organizations engaged in carrying on propaganda 
in the United States, is regulated in minute detail by 
an act approved April 29, 1942, to take effect sixty days 
after that date."7 The act provides for registration of 
such agents with the Attorney General with certain 
exceptions for accredited diplomatic representatives of 
foreign governments and agents under specified con- 
ditions of governments associated with the United States 
in the war. The act also provides for the fullest dis- 
closure of all the conditions of the agent’s activities and 
for the filing of copies of all propaganda articles with 
the Librarian of Congress and the Attorney General. 
An act approved April 20, 1918'* in the First World 
War, made it a crime to injure or destroy war materials 
or war utilities or to commit sabotage by causing them 
to be made in a defective manner. By an act approved 
November 30, 1940, these provisions were broadened to 
include geographically the Philippine Islands. Also, 
inasmuch as the United States was not yet at war but 
it was deemed vitally important to safeguard the equip- 
ment and materials being produced for defense, sections 
were added to apply regulations similar to those estab- 
lished for war, to the production of national defense 
materials, premises, and utilities.*® Section 3 of Title II 
of the act approved June 15, 1917, mentioned above,*° 
made it unlawful for the master or crew of a vessel, 
foreign or domestic, within the territorial waters of the 
United States, willfully to cause or permit its destruc- 
tion or injury, and prescribed a penalty, for violation, of 
a fine of not more than $10,000 or imprisonment for not 
more than two years or both. The provision for sentence 
was changed by an act approved March 28, 1940, to 
make imprisonment in the case of guilt compulsory, and 
increase the maximum term from two to ten years.”! 
Section 3 of Title I of the act of June 15, 1917” 
prohibited the making of false reports or statements 
with intent to interfere with the war operations of the 
United States, and also prohibited under severe penalty 
any attempt to cause insubordination or refusal of duty 
in military or naval forces or to obstruct the recruiting 
or enlistment service of the United States. As a part of 
the defense measures of the United States prior to entry 
into the present war, the Congress deemed it necessary 
to denounce similar interference with the defense activi- 
ties of the United States. Consequently in the Alien 
Registration Act of 1940, approved June 28, 1940, 
Congress prohibited such conduct or the distribution of 
written or printed matter counseling insubordination or 
mutiny of any member of the armed forces “with intent 
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to interfere with, impair, or influence the loyalty, 
morale, or discipline of the military or naval forces of 
the United States.’’?* 

The government has recognized that morale in the 
present war was to be promoted not only by restraining 
evil-minded persons who would treacherously under- 
mine it, but by equalizing as far as possible the inevit- 
able hardships to the civilian population. One of the 
most dificult problems in any war is the fair distribu- 
tion of the reduced store of consumer goods, whether 
articles of food, or automobiles, or the materials to 
operate them, and the prevention of skyrocketing 
prices. Consequently on January 30, 1942, the Congress 
enacted the Emergency Price Control Act of 1942.% 
Regulations placing a ceiling upon the prices of all the 
common commodities of life have recently been issued. 

The first section of the act enumerates among its 
aims: to stabilize prices and prevent abnormal increases 
in prices and profiteering, and to protect persons with 
relatively fixed and limited incomes from undue impair- 
ment of their standard of living. The act provides for 
two sorts of court action: first, an Emergency Court of 
Appeals is constituted, consisting of judges thus far 
designated by the Chief Justice of the United States, 
Justice Vinson, Associate Justice of the United States 
Court of Appeals for the District of Columbia as chief 
judge, and Circuit Judges Magruder and Maris of the 
First and Third Circuits respectively, as associate judges, 
with headquarters in Washington, to hear and determine 
appeals from regulations or price schedules issued by 
the price administrator in whom the administration 
of the act is vested. The Chief Justice may add to the 
number of judges and the chief judge of the court may 
divide it into divisions. Sessions may be held at such 
places as the business may require. The decision of the 
price administrator shall be sustained unless it is es- 
tablished to the satisfaction of the Emergency Court 
of Appeals that “the regulation, order, or price schedule 
is not in accordance with law, or is arbitrary or capri- 
cious.” Second, jurisdiction to try criminal charges 
of violation of the act is vested in the United States 
district courts, and jurisdiction of other than criminal 
proceedings brought on account of violations is vested 
in the United States district courts concurrently with the 
state and territorial courts. 


Appearance of Defense and War Cases in the Courts 
Comparatively few cases arising under the recent 
dlefense and war measures have yet found their way into 
the courts. The statutes are too recent. Issues have not 
had time to develop. Two types of cases directly related 
to preparation for war which showed the effect of the 
international tensions some time before war was de- 
clared, are condemnation and naturalization cases. 





16. 54 Stat. 1201; 18 U.S.C. 14-17. 

17. Public Law 532, 77th Congress, 2d Session. 
18. 40 Stat. 533; 50 U.S.C. 101-103. 

19. 54 Stat. 1220; 50 U.S.C. 101, 104-106. 

20. 40 Stat. 220; 50 U.S.C. 193. 
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21. 54 Stat. 79; 50 U.S.C. 193. 
22. 40 Stat. 219; 50 U.S.C. 33. 
23. 54 Stat. 670; 18 U.S.C. 9. 
24. Public Law 421, 77th Congress, 2d Session. 
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Che condemnation cases brought by the United States 
to acquire land for military and naval purposes have 
increased by leaps and bounds. 1,783 such suits were 
yegun throughout the country in the fiscal year 1941 as 
ompared with 1,158 in the fiscal year 1940, an increase 
{ more than half. Included in these proceedings were 
early a million and a half acres or upwards of 2,340 
quare miles, more than thirty times the area of the city 
Cincinnati. 


Condemnation by the government is proceeding on an 
even larger scale in the fiscal year 1942. In the first six 
months nearly as many proceedings were begun as in the 
entire fiscal year 1941 and nearly three times as many 
is in the first half of that year. This rate of filing was 
ilmost maintained in the third quarter of this fiscal 
In the Sixth Circuit, 206 
uut of the 795 United States civil cases filed in the 


year ending March 31 last. 


listricts in the first half of the current fiscal year, or 
more than a quarter, were condemnation cases, and of 
the 206, 128 or more than half were brought in the 
Eastern District of ‘Tennessee. 

Ihe number of naturalization petitions has risen in 
the last few years, due to various factors: among them 
old age pension laws requiring the recipients of benefits 
to be citizens, rules of many employers including the 
United States and particularly employers engaged in 
defense work, that only citizens will be employed, and 
desire on the part of persons of German and Italian 
origin to be saved from the difficult position of enemy 
aliens if war came, as it did. The law of 1940 requiring 
the registration of aliens stimulated many to seek natu- 
ralization. 

In each of the fiscal years 1940 and 1941, the number 
of petitions for naturalization filed with the courts was 
around 278,000, nearly a third more than in 1939. The 
number of declarations of intention filed with the courts 
was upwards of 200,000 in each year, likewise about a 
third more than in the years last preceding. These 
figures include proceedings in both the federal and 
state courts, but much the greater part are in the federal 
courts. 

779,358 


naturalization were filed with the 


preliminary applications looking toward 
Immigration and 
Naturalization Service in the fiscal year 1941, more than 
200,000 or over 40 percent in excess of the number in 
the previous year.?° In regular course most of these 
applications will eventuate in naturalization proceed- 
ings in the courts, so that the prospect is that the volume 
of such business will continue for some months to come. 
The additional burden of clerical work cast on the 
clerks’ offices by the naturalization proceedings is heavy. 
A considerable number of temporary deputies have been 
authorized and distributed among the clerks’ offices to 
deal with it. Even so it is not possible always to com- 
pensate fully, and sometimes not at all, for the increased 
load, and the fidelity with which the clerks’ personnel 


25. Annual Report of the Attorney General for 1941, 239. 
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are meeting these and other demands upon them at this 
time is appreciated. 

It does not appear that any considerable part of the 
criminal cases in the federal courts in the fiscal year 
1941 grew out of violations of the defense statutes. Of 
the total number of defendants recorded in such cases, 
nearly 50,000 (subject to some reduction uncertain in 
extent for duplication of defendants) , 473, or less than 
1 percent, were charged with violations of the Selective 
Service Act, 56 with offenses in reference to alien registra- 
tion, 3 with espionage, 117 with sabotage and 6 with 
sedition. 

Quantitatively, except for condemnation and naturali- 
zation proceedings, the effect thus far upon the work of 
the courts of the defense and war measures is not very 
evident. But no such extensive program of channelling 
the energies of the nation into one course, bringing 
changes often drastic into the lives of almost all persons, 
could be put into operation without raising problems 
of interpretation and application that will be for the 
courts to decide. In the last war the marked effect upon 
the business of the courts did not appear until the 
second and third years. 

Little change occurred in the amount of private civil 
business of the federal courts during the First World 
War. But the civil cases in which the United States was 
a party, after dropping from 3,534 in the fiscal year 1917 
to 2,877 in 1918, increased in 1919 to 4,973 or about 40 
percent above the number two years before. The crimi- 
nal cases jumped 80 percent between the fiscal years 
1917 and 1918 and went up 35 percent between 1918 
and 1919. 

The principal factor in the increase of criminal cases 
in the previous war was selective service cases, which 
went from 265 in the fiscal year 1917 (including less 
than three months of the war) to 11,809 in 1918 and 
15,262 in 1919. The espionage cases were 988 in the 
fiscal year 1918 and 20 less in the next year. More than 
half of the over 15,000 selective service cases in the 
1919 were concentrated in the Southern 
District of New York, 7,779. The Southern District of 
Ohio had the highest number in the Sixth Circuit for 
the two fiscal years 1918 and 1919, 404, and the districts 
in the circuit following most closely were Eastern 
Michigan with 156, Northern Ohio with 155, Western 
Michigan with 152, and Western Kentucky with 144. 
In the same two years, 1918 and 1919, there were 56 
espionage cases in Eastern Kentucky, 41 in Northern 


fiscal year 


Ohio, 22 in Eastern Michigan, and a few cases in each 
of the other districts. 

The experience of the First World War would indi- 
cate that the impact of the war upon the courts will 
come slowly but that it will come. Already cases related 
to the new national policies are beginning to appear. My 
source of information is occasional reports of cases which 
are only a fraction of the number presented. I do not 
doubt that all of the judges here have considered cases 
under one or another of the new laws, that are unknown 
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to me. Even so in the newspapers and in current legal 
reports, I have noted accounts of cases that seem to me 
significant of kinds of questions that are likely to engage 
increasingly the study of the courts. 

A short time ago suits were filed by the Department 
of Justice, at the instance of the War Production Board, 
in Wilmington and Pittsburgh seeking to enjoin large 
steel producers from using iron and steel to fill orders 
for private customers in alleged disregard of priorities 
for military and essential civilian needs of the govern- 
ment. The same day a tire dealer was indicted in the 
District of Columbia and charged with fraudulently 
marking and selling new tires as used goods. 

Very early the constitutionality of the Selective Serv- 
ice Act of 1940 was attacked. It was argued that military 
training and service could not be compelled in time of 
peace. In cases in the Southern District of New York® 
and the District of Oregon,”’ the provision for universal 
registration was held valid, aside from the question of 
constitutionality of the training provisions. In the 
Districts of Idaho** and Eastern Pennsylvania”® and the 
Circuit Court of Appeals for the Second Circuit,*° the 
constitutionality of the Act as a whole, including the 
provisions for training and service in time of peace, was 
upheld. 

In a number of cases it has been decided that the 
determination by the selective service boards of ques- 
tions of fact in regard to amenability to service, such as 
age or the existence of dependents of the persons 
selected, will not be disturbed by the courts unless it 
appears that the boards did not give a fair hearing or 
that their decisions were plainly arbitrary or capricious.*! 
On the other hand, in one case in which a selective 
service board rejected a claim of dependency of a wife, 
on the ground that the marriage occurred after the sub- 
mission of her husband’s questionnaire and his physical 
examination, although pursuant to an engagement 
beginning many months earlier and reported in his 
questionnaire, the District Court for the District of New 
Jersey held in a habeas corpus proceeding, that the 
local board and the board of appeal acted arbitrarily 
in rejecting the claim of dependency, and that the sub- 
ject was entitled to deferment.* 

The total number of tax suits brought for and against 
the United States declined from 504 in the first half of 
the fiscal year 1941 to 409 in the first half of the fiscal 
year 1942, and the number of such suits brought in the 
third quarter of the present fiscal year showed a further 
decline. It seems likely, however, that the increased 
rates under the recent and prospective tax laws, increas- 
ing as they will the consequences of differing interpreta- 
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tions, will in time produce new tax cases for the courts. 

Ihe Supreme Court decided early in 1941 that by 
passing the Alien Registration Act of 1940, Congress had 
shown an intention to exercise exclusive control of 
aliens in the country, and a statute of Pennsylvania on 
the subject was held unenforceable.** ‘There have al- 
ready been a number of decisions on the rights of 
enemy aliens in the courts. 

The Supreme Court declined to entertain a motion 
of the Htalian Ambassador, filed before the declaration 
of war but decided afterward, to stop the United States 
District Court for the District of New Jersey from 
proceeding with a case in reference to a vessel and its 
cargo of oil alleged to belong to the Italian government. 
Ihe Court said, citing Section 7B of the Trading with 
the Enemy Act, that, “War suspends the right of enemy 
plaintiffs to prosecute actions in our courts.’** The 
United States District Court for the Southern District of 
New York applied the same rule to citizens of Finland 
as an ally of Germany, and stayed an action brought by 
them for a recovery on account of injuries suffered while 
they were visiting in New York.** In a case decided in 
the Eastern District of Pennsylvania it was held that 
citizens of Germany, even though resident in this coun- 
try, could not prosecute an action in the courts, and a 
suit brought by them for personal injuries must be 
stayed for the duration of the war.** 

On the other hand, the Attorney General of the 
United States, in a release by the Department of Justice 
on January 31, 1942, indicated that an alien enemy 
residing peaceably in the United States loses none of his 
rights in the courts. The Attorney General said: 

It is important to note that no native, citizen or subject 
of any nation with which the United States is at war and 
who is resident in the United States is precluded by federal 
statute or regulations from suing in federal or state courts. 
The District Court for the District of Columbia has 

held that an action brought by an Italian citizen resi- 
dent in the district will not be stayed, and that he may 
proceed with his suit, saying that “Only non-resident 
alien enemies are barred from prosecution of suits.’’%* 
This is believed to represent the preponderant opinion 
as reflected by the reported cases in the federal and state 
courts. It was held by the United States District Court 
for the Southern District of New York, in a case involv- 
ing a Japanese steamship,** that even though an enemy 
power cannot now prosecute proceedings in the courts 
it will nevertheless be entitled to a stay of proceedings 
in a suit against it, because, as the court said, 


The right to defend is inherent in our jurisprudence 
and should be accorded to alien enemies as well as to others. 





26. United States v. Rappeport, 36 Fed. Supp. 915. 

27. Stone v. Christensen, 36 Fed. Supp. 739 

28. U.S. v. Cornell, id. 81. 

29. U.S. v. Garst, 39 Fed. Supp. 367. 

30. U.S. v. Herling, 120 Fed. (2d) 236 

$1. Dick v. Tevlin, 37 Fed. Supp. 836 (S.D., N.Y.) Petition of 
Soberman, id. 522 (E.D., N.Y.) U. S. ex rel. Filomio v. Powell, 38 
Fed. Supp. 183 (D.N.J.) U. S. ex rel. Ursitti v. Baird, 39 Fed. 
Supp. 872 (E.D., N.Y.) 
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32. Application of Greenberg, 39 Fed. Supp. 13 (D.N.J.) 

33. Hines v. Davidowitz, 312 U. S. 52. 

34. Ex parte Colonna, 314 U.S. (Preliminary Print) 510. 

35. Sundell v. Lotmar Corporation, C.C.H. War Law Service 
Par. 9710. 

36. Bernheimer v. Vurpillot, 42 Fed. Supp. 830 

37. Uberti v. Maiatico, C. C. H. War Law Service, Par. 9711. 

38. Spreckels Co. v. 8.8. Takaoka Maru, C.C.H. War Law Service 
Par. 9707. 
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THE IMPACT OF THE WAR 





Ihe measures taken by the government to remove 
enemy aliens, who are deemed dangerous to the United 
States, from their homes and places of work or business 
will have far-reaching effects upon the lives of many 
persons, as well as upon industry in some parts of the 
country. The regulation of the conduct of enemy aliens 
in time of war is, however, a matter within the exclusive 
discretion of the President, under the statutes, and his 
action in this matter is not subject to judicial review.*® 
Questions whether persons treated as aliens are in fact 
aliens or citizens, and whether citizens of the United 
States, of racial stocks with which the United States is 
at war, when proceeded against, have rights which the 
courts will protect, may be subjects for judicial consid- 
eration. Suits to revoke certificates of naturalization, on 
the ground that the professions of allegiance to the 
United States were false, are likely to come in a 
considerable number. 

Although the number of criminal cases thus far com- 
ing before the courts based upon attempts to interfere 
with the defense and war efforts of the United States is 
not great, there have been important cases of this kind. 
Persons have been convicted of carrying on propaganda 
for foreign nations or organizations under foreign con- 
trol without registering as such agents as the law re- 
quires. Groups of persons have been convicted of 
espionage in obtaining information concerning the de- 
fense plans or instrumentalities of the United States for 
the purpose of furnishing it to foreign nations. Crews of 
foreign vessels interned in American ports, have been 
convicted of willfully injuring such vessels in order to 
render them as nearly as possible useless to the United 
States. 

Prosecutions for criminal sedition are beginning. 
Many reasonable and patriotic men are calling for the 
suppression and punishment of those who foment racial 
animosities, vilify our allies and officers of the govern- 
ment, and belittle the war efforts. At the same time a 
distinguished English jurist now in this country, Sir 
Norman Birkett, Judge of the King’s Bench Division 
of the High Court of Justice, is quoted as saying that 
the English attitude is “that no paper should publish 
anything which would injure the war effort, but also 
that the government should not have the autocratic, 
anti-democratic power of suppression.” 

If the experience of the last war is any criterion, the 
courts of this country will be called upon to decide 
many times whether statements spoken or published in 
opposition to the conduct of the war are in the nature 
of permissible criticism protected by the Bill of Rights, 
whether right or wrong, whether well or ill intentioned, 
or whether they are in so far an incitement to disobedi- 
ence to government and obstruction to enforcement of 
the measures ordered by the nation for its protection, 
that they cross the bounds of free speech; that when the 
nation is at war, in the language of Justice Holmes, they 








39. Lockington v. Smith, 1 Pet. C.C. 466, Fed. Cas. No. 8448 
(C.C.Pa.). 
40. Schenck v. United States, 249 U. S. 47, 52. 
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are “such a hindrance to its effort that their utterance 
will not be endured so long as men fight.’’*° No graver 
responsibility can come to a court than to hold the 
balance between the necessary power of the nation to 
take measures for the common defense and make it 
effective on the one hand, and on the other the right of 
reasonable discussion, which is as important in a 
democracy in war as in peace, perhaps more important. 


Overcoming the Handicaps of War Conditions 


I have endeavored to suggest only a few examples of 
the questions which I see arising out of the war for the 
determination of the courts. Unless the signs fail the 
business which the courts will be called upon to handle, 
both in volume and in the momentous nature of the 
issues, will make severe demands upon the judicial 
energies. At the same time it is inevitable that the war 
should to some extent impair the assistance available 
to the courts in the discharge of their duties. 

The withdrawal of administrative officers and em- 
ployees of the courts to enter military service has not 
gone very far yet, but it is beginning and the rate is 
accelerating. A total of 46 persons are now on military 
leave, 8 law clerks and secretaries to judges, 19 members 
of staffs of clerks of courts, 15 probation officers, and 
4 members of the staff of the Administrative Office. The 
departure of others is impending. I should expect the 
heaviest inroads to come in the classes of law clerks to 
judges and probation officers, in both of which there 
is a relatively high proportion of young men. The 
replacement of persons entering the service is made 
harder by the fact that the positions must be held open 
for the incumbents when they return and only tempo- 
rary appointments can be offered. 

The courts are also suffering from the resignation of 
many of their assistants to accept positions in war 
agencies of the government or in private employment 
at higher salaries. Changes in personnel are necessarily 
frequent. The unfamiliarity with the tasks of persons 
selected for replacements impedes the work. Moreover 
replacements cannot usually be made without delay 
and sometimes not at all, because of the scarcity of 
qualified persons at the present salaries. In a time of 
rising wages an established office with fixed scales of 
compensation is always at a disadvantage in comparison 
with new agencies or private enterprises with more 
flexible budgets. I fully realize these difficulties, but 
can do little to alleviate them. 

With the authority of the Judicial Conference of 
Senior Circuit Judges, I asked the Congress in the 
appropriation for 1943, to provide funds for raising the 
salaries of the large classes of employees of the courts 
who are in the clerks’ offices and the probation offices. 
As to the first, the Appropriations Committee of the 
House of Representatives in its report expressed sym- 
pathy, but did not see its way clear in this time of 
mounting expenses for war, to take any action. As to 
the second, the House gave substantial relief and if the 
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bill passes the Senate in the present form, there will be 
funds to raise the minimum salaries of probation officers 
from $2,000 to $2,300 per annum and of probation 
clerks from $1,260 to $1,440, and provision is also made 
for 25 additional probation officers and 15 additional 
probation clerks. It was the economic value of proba- 
tion that led the House to provide the addition of 
nearly $100,000, noteworthy in this time, to the funds 
for the probation service. 

There are other difficulties than the turnover in per- 
sonnel, such as the necessary restrictions upon the use 
of automobiles. Where automobiles are necessary for 
the conduct of the work as in the case of probation 
officers, the rationing agencies have shown themselves 
considerate. I do not doubt that they will evince a like 
attitude toward judges in situations in which the use of 
an automobile can be justified on the ground of con- 
tribution to the efficient dispatch of the work rather 
than personal convenience. A recent application of the 
policy of priorities affecting the offices of the courts 
along with other offices, is the stoppage of the supply 
of new typewriters and office machines. This will com- 
pel the courts to look to an indefinite extension of the 
use of their present machines, supplemented if need 
is urgent by machines which can be rented. 

At the best the war is bound to have a limiting effect 
upon the resources of the courts outside of that great 
capacity which resides in the judges themselves, and 
which is the heart of the judicial system. Only by draw- 
ing upon the reserve power which is there can we meet 
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the needs of the day. The present it seems to me is of all 
others a time that calls upon us all for maximum inven- 
tiveness and maximum effort toward the overcoming of 
obstacles. If cases increase, the largest use of pretrial 
procedure may help in dispatching them. Lengthening 
the hours of court may be necessary. In the large admin- 
istrative offices such as those of clerks of court and the 
probation offices in the great cities, continuous study by 
the heads of ways and means of using their slender 
forces to the best advantage will do much. When this 
intelligence is supported, as I am happy to say it is, by 
devotion that does not shrink from long hours and hard 
work, I am confident that strength will be equal to the 
task that is given us. 

In a time like the present we may be in danger of 
holding too cheaply the judicial function in which we 
are participating in our various ways. The operation 
of the courts may seem of little importance when the 


issue whether governments that respect courts will sur- 


vive is in the balance. Yet we who for one reason or 


another, age or conflicting duties, are not called, not 
even useful for military service, can, I dare to say, make 
a real contribution to the ultimate victory of this coun- 
try by raising to the highest standards of efficiency and 
service the judicial institutions with which we are con- 
nected. Let us have faith that that country which is 
best worth preserving will in the end be preserved. In 
that faith let us give all that in us lies to make the courts 
of the United States the best instrument of justice of a 
free people. 


THE NATIONAL WAR LABOR BOARD’ 


By RUFUS G. POOLE 


Of the District of Columbia Bar 
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Board Policies in Adjudicating Disputes 

The Executive Order provides that “the Board shall 
finally determine the dispute.”” It would appear to have 
authority, therefore, in any case over which it has juris- 
diction, to prescribe any of the conditions of employ- 
ment where necessary to the settlement of a labor con- 
troversy, assuming of course that the conditions which 
it prescribed were not in conflict with law. 

Labor disputes heretofore decided by the Board on 
now pending before it include controversies over wage 
increases, bonuses, union security, insurance coverage, 
seniority rights, hours of labor, swing and night shifts, 
training of new employees, grading for salary classifica- 
tions, union representation, overtime premiums for 
Sundays and holidays, union jurisdiction and many 
other conditions of employment. As was noted before, 


no standards o1 policies were furnished the Board to 
cuide it in its decisions at the time of its creation, and, 
except with respect to wage increases,®* none have been 
given it since; nor has the Board announced the genera! 
policies which it will follow in determining the several 
issues which are coming before it. 

The absence of either a specific or general policy to 
guide the Board in its action has been the subject of 
lively debate. It has been urged that the failure to 
furnish the Board with such a policy results in placing 
too much responsibility upon it—a responsibility which 
it may be unable to assume and survive; that the in 
evitable effect of having no controlling policy is to 
encourage parties to come before the Board in an effort 
to obtain more than they can in collective bargaining; 
and that if the “rules of the game” which are to be 
followed were announced, most disputes would be 
settled by the parties without recourse to the Board.°* 





*Concluded from the June issue of the JouRNAL, page 395. 

55. See President Roosevelt’s message to Congress on Cost of 
Living Controls, April 27, 1942, hereafter discussed in the text 
of this article. 
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56. In this connection see speech by William M. Leiserson, 
member of NLRB, on “Labor Relations and the War,” delivered 
at the College of the City of New York, Feb. 18, 1942. 
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On the other hand, it has been vigorously contended 
by one of the public members of the soard that flexible 
policies are needed if the Board is to accomplish its 
primary purposes, namely, the peaceful settlement oi 
labor disputes during the war period, to the end of 
promoting the maximum production of war goods; that 
the Board is using a common law system of approach to 


the adjudication of labor disputes; and that ina period 


of a few months it will build up a record of sound 
principles which will guide labor and employers to 
orderly and peaceful settlement of their differences.*? 


While the Board has repeatedly stated that it con- 
siders and decides each case on its merits, it is difficult 
to see how it can es¢ ape recognizing precedent as a 
factor in cases settled through Board decision. In this 
connection, it should be noted that there is an import- 
ant difference between the settlement of a dispute by 
mediation or voluntary arbitration and a settlement by 
compulsory arbitration or a decision of the Board. In 
the first two, the parties either consent to the terms of 
the settlement or agree upon the methods by which a 
settlement will be made. But, in a settlement of the last 
type, the element of consent or agreement of the parties 
is not present. The terms of the decision are imposed 
upon the parties by government order. 

An analysis of Board decisions, after a sixteen week 
period, demonstrates, however, that standards of a gen- 
eral nature are being rapidly developed on a case to 
case basis and that a pattern of precedent will soon 
enable the parties reasonably to determine the broad 
principles within which a given dispute will be decided. 

The dominant policy of the Board is to settle dis- 
putes in a manner which will tend to speed up pro- 
duction and avoid slowdowns or anything which will 
decrease the output of goods for the war.** But numer- 


ous other considerations enter into a decision depending 
upon the particular issue in controversy. Time and 
space limit examination here to disputes over union 
security and wage increases. 

Union Security Union security in some form or 


another is an issue in many of the cases coming before 
the Board. It is often advanced by the unions for trad- 
ing purposes only and later abandoned. As of May 1, 
there were five cases in which the Board had granted 
some measure of union security—namely, in the matters 
of Marshall Field & Company, Bower Roller Bearing 
Company, Walker-Turner 


Company, International 
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Harvester Company, and Federal Shipbuilding & Dry 
Dock Co.*° The security took the form of “maintenance 
of membership” in each case except Bower Roller Bear- 
ing. In the latter case, a demand for a union shop was 
rejected but a check-off ordered, applicable to all union 
members who “voluntarily agreed in writing’ to the 
deduction and to all present and future employees who 
“voluntarily join the union.” 

“A maintenance of membership” clause was ordered 
in a textile mill in the Marshall Field case, applicable 


to only such employees as “individually and voluntarily 
certify in writing that they authorize dues deductions, 
and will as a condition of employment maintain their 
membership in the union in good standing during the 
life of the contract.” 

In the case of Walker-Turner Company, the Board, 


in an order issued April 8, made “maintenance of mem- 
bership” a condition of continued employment, for all 
“production and maintenance employees who are now 
or who on November 27, 1941, were or since have been” 
union members and all those who hereafter join the 
union, unless the employee agrees in writing to deduc- 
tions by the employer to pay the union sums equivalent 
to union dues and fines. 

The Board also made “maintenance of membership” 
a condition of employment for all the employees in 
eight plants of the International Harvester Company 
“who are now” or “who in the future’”’ become members 
of the union, provided that a majority of the union em- 
ployees affirmatively approve of the provision by secret 
ballot. 

In the case of Federal Shipbuilding & Dry Dock Co., 
the Board ordered the inclusion in the contract of a 
clause requiring each employee “who was a member of 
the union in good standing as of the date of the signing 
of the agreement, or who hereafter voluntarily becomes 
a member” to maintain his membership as a condition 
of employment, or in the alternative, authorize deduc- 
tions by the employer to pay the union sums equivalent 
to union dues and fines. 

It will be observed that there are significant differ- 
ences in these union security orders with respect to the 
opportunity of present employee members of the union 
(a) to elect whether they will be bound thereby or 
(b) to “escape” from the order after issuance but before 
its effective date by resignation from the union. In the 
Bower Roller Bearing and Marshall Field cases, the 





57. See address by Wayne L. Morse, Public member of the 
NWLB, on March 21, 1942 before International Juridical Asso- 
ciation, NWLB release B7 (March 21, 1942). 


58. This policy is expressed in most of the decisions of the 
Board. See also address of Wayne L. Morse, supra note 57. 


59. The term “union security” has been used to refer to any 
clause of a collective bargaining agreement which seeks to protect 
the strength of a union but, as used by the writer, it refers only 
to the following: C/ shop: where all persons employed are 
required to be union members when hired and must remain 
members during employment. Union Shop: where all persons 
employed are required within a specified time after hiring to 
on members. Maintenance of Membership 
where all employees who at time of con- 


become and remain 
or Union Maintenance 


Jury, 1942 VoL. 28 





tract are union members or thereafter become members must 
maintain membership as a condition of employment. Preferential 
Hiring: union members are giving preference in hiring. Check- 
Off: where the employer is required to make deductions of union 
dues from members’ pay and transmit it to the union. 


Many variations will of course occur in the use of these types 
of union security. 


60. Marshall Field Co., NWLB release PM 2642 (March 6, 
1942) ; Bower Roller Bearing Co., case No. 12, NWLB release BI 
(March 12, 1942); Walker-Turner Co., case No. 17, NWLB 
release B31 (April 10,1942); International Harvester Co., case 
Nos. 4, 4a and 89 consolidated, NWLB release B33 (April 15, 
1942). Federal Shipbuilding & Dry Dock Co., NWLB release B45 
(April 25, 1942). 
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conditions of the orders were subject to the individual 
approval of the employee members. In the Walker 
Turner case the order was made unconditionally and 
retroactively effective, as to employee members of the 
union. In International Harvester there was no oppor- 
tunity to resign before the order became effective but 
its application was subject to a favorable vote of the 
majority of the union members, while in the Federal 
Shipbuilding case, there was an opportunity to resign 
from the union after the issuance of the order but 
before it became effective. 

Dr. Frank P. Graham, a public member of the Board, 
in writing the majority decision in the Federal Ship- 
building case described “maintenance of membership” 
as follows: 

The maintenance of membership clause does not require 
any worker, at any time, to join the Union. It does not 
require the Company to employ only members of the 
Union and is, therefore, not a closed shop. It does not 
require the employees who have been hired by the Com- 
pany, to join the Union, and is, therefore not a union 
shop. It does not require the Company to give preference 
in hiring to members of the Union, and is, therefore, not 
a preferential union shop. It does not require any old 
employee, any new employee, or any employee whatever 
to join the Union at any time. 

The maintenance of membership clause requires only 
that any employee who is a member of good standing, at 
the time the contract is signed, or who thereafter volun- 
tarily joins the Union, shall remain a member in good 
standing. This he is required to do as part of his obliga- 
tion to keep the provisions of the contract made by the 
Union with the Company on his behalf. 

The facts in the few cases in which the Board has 
ordered “maintenance of membership” show either an 
unhealthy relationship between the union and employer 
or the existence of rival unions in the same plant, and 
as a consequence an unstable labor situation in which 
the union is obliged to dissipate its energies unneces- 
sarily in an effort to retain its strength. In the Walker- 
Turner Company case, the pertinent facts were the 
Company’s uncooperative attitude toward organized 
labor, wages lower than the scale paid for comparable 
labor and because of the financial policy of the company 
the higher rate would bankrupt the company, and a 
substantial dues delinquency. 

The Board in the International Harvester Company 
case ordered “maintenance of membership,” observing 
“the history of company-union relationship has not been 
a pleasant one” and that “the record discloses a back- 
ground of bitter rivalries between strong, contending 
unions,” adding that the clause would increase indus- 
trial harmony in the plants and enhance the production 
of war goods. 

In the Federal Shipbuilding case the employer re- 
fused to comply with a recommendation of the National 
Defense Mediation Board and include a “maintenance 
of membership” clause in its Kearney contract. Its 
Kearney plant was seized by the government but later 
returned to the company. All this time there was 
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trouble with the newly organized local independent 
union, an increase in the number of grievances against 
the employer and a relative loss in the number of mem- 
bers in the union in good standing. 

These cases proceed upon the philosophy that “a 
stable, responsible union is better for management than 
an unstable and irresponsible union” and, that “coop- 
eration between the company and union for the main- 
tenance of membership can make for the cooperative 
maintenance of production at higher levels.” 

On the basis of past action, the union security 
ordered by the Board may be expected to most fre- 
quently take the form of “maintenance of membership.” 
The Board's policy in this regard is following that of 
its predecessor, the National Defense Mediation Board, 
which showed its preference for this form of security 
by recommending it in seven cases.** 

Employer members of the Board are in sharp dis- 
agreement with the majority on the question of union 
security. They wrote vigorous dissents in the cases of 
Walker-Turner Company, International Harvester Com- 
pany and Federal Shipbuilding & Dry Dock Co. While 
they appear to recognize need for some form of union 
security, they argue that the Board should not make 
union membership a condition of continued employment 
in any case unless (a) the empioyees individually and 
voluntarily agree thereto, or, unless (b) the agreement 
ordered contains an “escape clause” under which em- 
ployees who are union members will be given a definite 
opportunity, within a stated time, to resign from the 
union. They also contend that a policy of “mainte- 
nance of membership” will lead to a closed shop. The 
majority, however, in the Federal Shipbuilding case 


stated: 
. the War Labor Board . . . thus far has not made a 
decision for a closed shop or for a union shop or for a 
preferential union shop. . . . the War Labor Board, 


according to its judgment of the merits, has made decisions 

for union security in accordance with what the majority 

could unite on as noted in the case. The War Labor Board 

does not have an open shop policy and does not have a 

closed shop policy. It examines thoroughly the facts and 

considers the circumstances and equities in each case and 
attempts to arrive at a just decision in each case. 

Wage Increases:—On April 27, President Roosevelt 
sent a message to Congress on costs of living controls, 
expressing policies which he said would guide all gov- 
ernment agencies. With respect to wage increases the 
message stated: 

To keep the cost of living from spiraling upward, we 
must stabilize the remuneration received by individuals for 
their work. seeking to stabilize remuneration for 
work, legislation is not required under present circum- 
stances. I believe that stabilizing the cost of living will mean 
that wages in general can and should be kept at existing 
scales. . . . all stabilization or adjustment of wages will be 
settled by the War Labor Board machinery which has been 
generally accepted by industry and labor for the settlement 
of all disputes. 

All strikes are at a minimum. Existing contracts between 





61. See Jaffe-Rice Report pp. 9-15 supra note 2. 
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employers and employees must, in all fairness, be carried 
out to the expiration date of those contracts. The existing 
machinery for labor disputes will, of course, continue to 
give due consideration to inequalities and the elimination 
of substandards of living. I repeat that all of these proc- 
esses, now in existence, will work equitably for the over- 
whelming proportion of all our workers if we can keep the 
cost of living down and stabilize their remuneration.® 
At a press conference on April 29, the Chairman of 
the Board, William H. Davis, declared that the Presi- 
dent’s policy did not prevent upward wage adjustments 
to remove inequalities and substandards of living but, 
that it will not permit increases in wages which the 
Board now considers as “standard.” He insisted that 
He defined the 
standard wage as the wage arrived at through “real 


, 


the policy would permit ‘flexibility.’ 


collective bargaining at the time it was agreed to.”’** 

In the light of this newly announced policy the value 
of examining past decisions as an aid to practice before 
the Board might well be doubted. But an analysis of 
the factors which the Board has considered in wage 
decisions heretofore suggests that many of them will 
continue to play a determinative part within the re- 
duced area of Board discretion. 

Past decisions show that the principle factors which 
have been given weight in determining wage issues are 
as follows: 

(1) The relationship of the wage of the employer to 
those paid by competitors for similar work, (a) in the 
same area and (b) in the country at large. 

(2) The relationship of the wage of the employer to 
those in other industries in the same area. 

(3) The change in costs of living since the last wage 
adjustment. 

(4) The ability of the employer to pay the wage and 
his recent record of profits. 

(5) The need for an increased wage to maintain a 
standard of living of health and decency. 

(6) The need for an increased wage to improve 
morale and provide greater incentive for production. 

(7) The efficiency of the employees of the employer 
when compared with those in competitive plants. 

Thus each of these factors, except two and seven, 
were considered by the Board in the International 
Harvester Company case (supra) where the union de- 
manded a general wage increase of 1214c per hour and 
were granted 414c per hour. In this case the Board 
articulates fully its reasons for granting wage increases 
and it is believed that the decision, more than any other, 
approximates its present wage policy. 

In the case of Bower Roller Bearing Company (supra), 
the Board granted an hourly increase of 4144c and 
appeared to justify its action on increased costs of 
living, the ability of the employer to pay it and the 
greater efficiency or productivity of the workers. In 
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doing so, however, it admitted that the present wages 
are the highest in the roller bearing industry and are 
equal to the general rates of the automobile industry 
in the Detroit area where the employer's plant was 
situated. 

The Board ordered a 5c per hour increase in Bab- 
cock & Wilcox Company, Barberton Works,"* observing 
that while wage increases of the company have kept 
pace with costs of living increases, the economic merits 
of the question must depend on factors of general 
adequacy. The increase was justified on the basis of 
average rates paid in comparable industries and ability 
of company to pay it without undue hardship. 

In the case of St. Louis Smelting & Refining Co.,®° the 
Board ordered wage increase of 25c per day. The com- 
pany paid average rates where wage standards were rela- 
tively low in comparison with those paid in other pro- 
ducing areas. The Board said that in the consideration of 
what was a proper wage, it should not be restricted to the 
average wage paid by non-union competitors of the 
St. Louis area, but should “take into account the rates 
paid in the Tri-State area as a result of collective 
bargaining.” 

The Board denied the request of a CIO union to pay 
employees of the Phelps Dodge Corporation, Douglas, 
Arizona, rates conforming to labor agreements in 
other areas of copper production such as Utah, Mon- 
tana and Idaho, on the ground that they were in excess 
of the wage rates prevailing in Arizona mines as a result 
of the company’s collective bargaining agreements with 
AFL unions, and that to grant the increase requested 
would slow up production by creating artificial com- 
petition between the two unions on the scene. 

In the case of the Aluminum Company of America,’ 
the union contended that the wage differentials among 
the employer’s plants in the North and South should 
be eliminated and all rates adjusted accordingly. The 
Board reduced the differentials substantially but did 
not eliminate them, and in making its decision, gave 
consideration to existing wage differentials; the ability 
of the company to pay the increase; the similarity of 
work in Northern and Southern plants of the Com- 
pany; comparative costs of production in the two areas; 
costs of living changes; average wage differentials in the 
trade; and the effect of narrowing wage differentials on 
labor morale. 

In concluding its observations, in the latter case, the 
Board stated that “the Board would call attention to 
the obvious fact that the relative and comparative 
weights which are given to any set of wage factors such 
as those involved in this case, are bound to vary from 
case to case in light of the evidence and wage data 
submitted by the parties. There is no pat formula or 
rule of thumb which can be applied with mathematical 





62. See supra note 55. 

63. The Washington Post, pp. 1 and 6, April 30, 1942. 

64. Babcock & Wilcox Co., Barberton Works, NWLB release 
PM 2581 (Feb. 25, 1942). 

65. St. Louis Smelting & Refining Co., case No. 9, NWLB 
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release PM 2525 (Feb 21, 1942). 

66. Phelps Dodge Corp., Douglas, Arizona, case No. 5, release 
PM 2524 (Feb. 21, 1942). 

67. Aluminum Co. of America, case No. 66, NWLB release PM 
2473 (Feb. 10, 1942). 
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precision to a wage issue. The human factors as well as 
the economic ones tend to make the task of determin- 
ing a wage issue primarily one of exercising common 
sense judgment, and in applying the same to the record 
submitted by the parties. Or to put it another way, it 
involves a balancing of interest.” This decision acknowl- 
edges what the cases clearly reveal—namely, that there 
are too many variables in wage determination cases to 
permit the parties to rely with any degree of certainty 
upon any particular factor or set of factors. 
Comparison of Policy Governing the National Wat 
Labor Boards of the First and Second World Wars: 
In comparing the present Board with the Taft-Walsh 
Board, it is sometimes emphasized that the former does 
not operate under any ruling policy while the latter 
was given a set of fixed principles at the time of its 
creation by President Wilson. Any such generalized 
distinction however exaggerates the difference between 
the two. 
Taft-Walsh Board were 
(1) the right of workers 


The principles which the 
directed to observe included 
to organize and bargain collectively without employer 
interference, (2) the maintenance of the then existing 
conditions with respect to the “union shop,” (3) the 
continuance of health and safety safeguards, (4) equal 
pay for equal work for women who perform work 
ordinarily performed by men, (5) recognition of the 
eight-hour day where existing law requires it and the 
settlement of hours of labor in other cases with due 
regard to governmental necessities and the health and 
welfare of workers, (6) maintenance of maximum pro- 
duction (7) when fixing wages, hours and other condi- 
tions of employment, “regards should always be had 
to the labor standards prevailing at the locality 
affected,” (8) establishment of minimum rates of pay 
to insure subsistence of worker and family in health 
and reasonable comfort.®* 


These principles are so broadly stated that they serve 
more as a grant than a limitation on power and allowed 
the Taft-Walsh Board a wide range of discretion as is 
evidenced by its awards. Thus it had no uniform rule 
as to hours of work, either for the day or for the week,*® 
nor as to the payment of overtime.’® Principles cover- 
ing wage awards varied considerably—being based upon 
the customs of similar plants in the same locality, 
similar plants operating elsewhere, rates paid by the 
government for work done in other places than the 
plant involved in the dispute, increase in costs of living, 
and the necessities of subsistence.”! 

More than three months after the Taft-Walsh Board 
had been in operation, it recognized the generality of 
these principles and the need for case experience be- 
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fore formulating definite rules, in a resolution which, 


in part, provided: 





That for the present, the Board or its sections should 
consider and decide each case involving these principles 
on its particular facts and reserve any definite rule of 
decision until its judgments have been sufficiently numer- 







ous and their operation sufficiently clear to make general 





ization safe.72 





It will be noted that most of the principles which 





were formulated to guide the Taft-Walsh Board have 





been written into law and necessarily will govern the 





present Board. In view of this fact and in the light of 





the announced policy of the President on wage stabil- 





ization, the differences in the established policies con 























































68. Bul. of U. S. Bur. of Labor Statistics (No. 287), 
supra note 7. 

69. Ibid., pp. 71-87. 

70. Ibid., pp. 72, 73, 74, 75, 78, 79, 80-83. 

71. Ibid., pp. 90-104. 

72. Ibid., p. 35. 
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trolling the action of the two boards appear to be lore 
slight—that is, with respect to matters over which the we 
two boards were given similar jurisdiction. But the \ct 
jurisdiction of the two boards has one important differ- pro 
ence. The Taft-Walsh Board was given a directive to the 
maintain existing conditions as to the “union shop,’™ pres 
and either as a result of this directive or Board policy, 7 
no awards were issued granting any measure of union Pre: 
security."* lere 
The jurisdiction of the present board on the othe quo 
hand, as has been shown before, includes the deter- Tin 
mination of disputes over union security, with respect Stat 

to which no general policy has been provided, either 
by the Congress or the President, comparable to that on 
existing on other controversial issues. - 
y 
Vv th 

Enforcement of Board Orders 

The Executive Order creating the Board grants it no ye 
: sas ae saat th 
legal authority to enforce its decisions.** The Board it 
must rely upon the support of public opinion and the ne 
war powers of the President to secure obedience to its W; 
orders, which together, condition the atmosphere in d 
which the Board works, giving it a position of prestige Care 
and respect and reducing resistance to its decisions to Ger 
aminimum. But the position which the Board occupies app 
with respect to the power to enforce its orders, is little the 
different from that of the ordinary peacetime regula- stuc 
tory agency. The latter has no authority to issue com- incl 
pulsory process where its orders are defied but must I 
resort to the courts to obtain compliance. The Board Rel 
being the creature of the President rather than the pag 
legislative branch looks to him instead of the courts ular 
for the execution of its orders against recalcitrant ciat 
parties. Bos 
It should also be mentioned parenthetically that, and 
where the parties to a dispute reach an agreement aris 
through the mediatory efforts of the Board or volun- D 
tarily submit their differences to arbitration, a con- ann 
(Continued on page 506) oA 
aig qutAgms aoe B. 
73. Ibid., p. $2. Poll 
74. Awards were issued, however, requiring the continuance 2 
of closed shop contracts where they had existed before, and the Peo} 
negotiation with union committees to the same extent as there $. 
tofore, Ibid., p. 64. are 
75. Ex. Or. No. 9017, supra note 5. Cou! 
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WHAT CHANGES IN FEDERAL LEGISLATION AND 


ADMINISTRATION ARE DESIRABLE IN THE FIELD 
OF ‘LABOR RELATIONS LAW" 


By ALBERT SMITH FAUGHT 


Of the Philadelphia Bar 


HERE is a phrase in one of Sir Frederick Pollock's 

letters to Justice Oliver Wendell Holmes! which, 

alter a quarter of a century, still has impelling 
force: “It is good for current doctrine to be vigorously 
winnowed now and again.” The doctrine of the Wagner 
\ct is upon the threshing floor receiving a winnowing 
process vigorous enough to leave the wheat and toss to 
the winds chaff which may have adhered from the 
pressure of conflicting interests. 

That conflicting interests exist was pointed out by 
President Roosevelt in an “off-the-record”’ press con- 
ference held nearly three years ago. If he is correctly 
quoted in an editorial appearing in the New York 
limes, long after the event, the President of the United 
States, on April 21, 1938, said:? 

The Wagner Act ought to have various amendments 
made to it, but we are a funny people over here. We at 
once go to the extremes, both on the side of labor and on 

Now in England when they 
put social legislation on the statute books they do it with 
the knowledge that every year or so they will amend it. 


the side of the employer 


.. » Now how do they amend it? They have a Royal Com- 

mission that looks it over. ‘The commission is non-partisan, 

there are business men on it, and there are labor people on 
it. . . . Now the machinery (of the Wagner Act) 
needs improving, of course it does, but do it in the English 
way. 

Ihe American equivalent of a Royal Commission was 
carefully prepared and in due season the Attorney 
General's Committee on Administrative Procedure was 
appointed, the labors of which were facilitated through 
the preparation of a series of monographs and factual 
studies of the various federal administrative agencies, 
including the National Labor Relations Board. 

he winnowing process to which the National Labor 
Relations Act has been subjected may be observed in the 
pages of textbooks and legal periodicals, and, partic- 
ularly in the proceedings of the American Bar Asso- 
ciation since 1936, when the decision was reached in 
Boston that the Association should “give its experienced 
and disinterested consideration to the human problems 
arising in the field of employer-employee relations.’ 

Dispassionate studies made by many persons and the 
annual reports issued by the National Labor Relations 


Board alike point to the usefulness of the concept of 
collective bargaining as a procedure for overcoming 
the “inequality of bargaining power between employees 
who do not possess full freedom of association or actual 
liberty of contract, and employers who are organized 
in the corporate or other forms of ownership associa- 
tion.””® 
I 

Certain postulates may be made in regard to which 
there seems to be general agreement. These can be 
briefly stated before inviting attention to the half dozen 
fundamental concepts which may require more detailed 
consideration: 

(1) The national interests are furthered by a wide 
recognition of the right of workers to make collective 
bargains, through representatives of their choice, as to 
hours of labor, wages, and other terms and conditions 
of their employment. 

(2) It is clearly desirable that the principle of collec- 
tive bargaining and the complete freedom of employees 
to select their own representatives should be recognized 
and enforced as a matter of national public policy and 
extended, so far as the Constitution permits, to all 
private employers, thereby giving them similar advan- 
tages and disadvantages in the competitive business 
world. 

(3) It is desirable that these rights, so far as the 
Constitution allows, should be safeguarded by federal 
statutes, federal administrative agencies and federal 
courts. 

(4) The National Labor Relations Board is accom- 
plishing most of its objectives, and should be retained 
as an administrative body of demonstrated usefulness. 

Some of the concepts embodied in the National Labor 
Relations law find strong support in the American way 
of life, notably, the freedom assured workers of choosing 
their own representatives for collective bargaining and 
the protection afforded them against unfair labor prac- 
tices. Analogies and precedents are to be found in 
statutes regulating elections of public officials and in 
prohibiting corrupt practices which might jeopardize 
the integrity of the ballot box. 








*Another of the 1942 Ross Essays 

1. Holmes-Pollock Letters, Vol. 1, pages 233, 234. Letter of 
Pollock dated “March 1916.” 

2. Editorial, N. Y. Times, Dec. 2, 1941: “We Are A Funny 
People.” 

3. Many important books, pamphlets and law review articles 
are cited in the opinions by Judge Clark of the Third Circuit 
Court of Appeals in the two cases of Titan Metal Mfg. Co. v. 


Jury, 1942 Vor. 28 


NLRB, 106 Fed. (2d) 254, 256, and NLRB v. Botany Worsted 
Mills, 106 Fed. (2d) 263, 267, (July 20 and Aug. 3, 1939). 

4. The activities of the American Bar Association are summa- 
rized in “The Association’s Recommendations as to Labor Legisla- 
tion,” 28 A.B.A.J. 172 (March, 1942). The quotation is from this 
article. 

5. Section 1 of the National Labor Relations Act, July 5, 1935, 
572; 49 Stat. 449, 29 U.S.C.A., Sec. 151 to 166. 
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Another fundamental principle of democracy, that 
of equal opportunity to all, based as it is on the belief 
that all persons are born free and equal, appears to run 
counter to the concept of a closed shop, the continued 
existence of which is recognized by the Wagner Act.® 

While the constitutional right to freedom of speech 
is one which is subject to well established limitations, 
the Wagner Act, as interpreted by some of the circuit 
courts of appeal, seems to impinge upon the full free- 
dom of employers to discuss dispassionately current 
labor questions. The reality of the danger that com- 
ments of employers and their supervisory employees 
may be deemed an interference with the freedom 
granted to employees in selecting their representatives, 
has been demonstrated in many decisions of the Board 
and of the courts. 

Other sections of the Wagner Act are difficult to 
reconcile with the ingrained belief that equality is 
equity; for the statute imposes a duty of collective bar- 
gaining on employers without asserting any correspond- 
ing obligation on workers. 

The main portion of this essay is devoted to a con- 
sideration of the validity of some of the fundamental 
concepts of the National Labor Relations Act when 
viewed in the light of the American modes of thought. 
Half a dozen changes in the statute are suggested as 
desirable steps for enhancing the usefulness of the 
procedure of collective bargaining and for establishing 
on a clearer foundation the respective rights and duties 
of employers and employees who may be subject to its 
provisions. One or two additional suggestions will also 
be made as to other problems in the field of federal 
labor relations law. 


II 


The unilateral character of the statutory duty of col- 
lective bargaining was stated by the present Chief 
Justice in National Labor Relations Board v. Colum- 
bian Enameling & Stamping Co." 

While the Act thus makes it the employer’s duty to bar- 
gain with his employees, and failure to perform that duty 
entails serious consequences to him, it imposes no like 
duty on his employees. 

Even if the employees break a labor contract the 
statutory duty of collective bargaining imposed on the 
employer remains in full force.* If the union desires to 
bargain collectively notwithstanding previous delin- 
quencies, the respondent may not refuse. The right 
which workers possess of collective bargaining is a con- 
tinuing one and negotiations for renewal or for the 
modification of an existing contract may be undertaken, 
according to the opinion of the Circuit Court of Appeals 
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for the Third Circuit, shortly after the signing of the 
preceding contract.'° 

The concept of inequality, therefore, underlies the 
Wagner Act. As pointed out by Professor Max Radin, 
such inequality does not necessarily connote injustice. 
In his essay entitled My Philosophy of the Law, this 
student of basic principles states: 

Against this concept of justice as fundamental equality, 
there is an equally fundamental aspect of justice in which 
it is not equality at all, but in which it is, on the contrary, 
inequality. 

Perhaps the time has come to evaluate anew the 
reasons for the negation in the National Labor Rela- 
tions Act of the ancient view that “That which is sauce 
for the goose should be sauce for the gander.” 

A reappraisement of the relative strength and weak- 
ness of the power of employees is found in the opinion 
in the Fourth Circuit in the du Pont case: 

We see today a mobile labor force, strengthened by 
statutory safeguards, working on comparatively even terms 
with the employer, who may often owe his particular 
strength to a superior economic, educational and social 
position. Under this view of the modern industrial situa- 
tion, we surely cannot indulge in any assumption of weak- 
ness on the part of the employee; . . 

The objective of industrial peace would be furthered 
by general acceptance by the Board and the courts of 
the principle that labor contracts, when lawfully made, 
should not only be legally binding on both parties, but 
that breach of the contract on the part of the employee 
should be given consequences corresponding in impor- 
tance with those which pursue an employer who has 
broken such contract. 

To accomplish this goal it should not be necessary 
to formulate any code of fair practices fixing standards 
of conduct for workers, or to impose on them a duty 
of collective bargaining. 

The principle of estoppel has already been recognized 
by the Circuit Court of Appeals for the Seventh Circuit 
in National Labor Relations Board v. Columbian 
Enameling & Stamping Co.** 

They are estopped to say that their violation of their 
specific agreement not to strike may be by them ignored 
and repudiated. 

The United States Supreme Court has noted that the 
jurisdiction to review orders of the Board “is vested in 
a court with equitable powers.”'* The present sugges- 
tion merely involves complete recognition of the princi- 
ple that, if a particular order would be inequitable if 
requested by the workers in a private action against 
the employers, it should be deemed inequitable al- 
though the proceeding is brought by the Board to 
enforce a public right. 








6. Section 8 (3). 
7. 306 U. S. 292, 297, 83 L. Ed. 660, 664 (Feb. 27, 1939). 
8. NLRB v. Highland Shoe Co., 119 Fed. (2d) 218, 222, C.C.A. 1, 
(April 15, 1941). 

9. NLRB v. Reed & Prince Mfg. Co., 118 Fed. (2d) 874, 885, 
C.C.A. 1, (April 2, 1941). 

10. NLRB v. Newark Morning Ledger Co., 
267, (April 17, 1941). 
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11. My Philosophy of the Law; Credos of Sixteen American 
Scholars, Page 287, 301 (1941). 

12. E. I. du Pont de Nemours & Co. v. NLRB, 116 Fed. (2d) 
388, 398, (Dec. 27, 1940). 

13. 96 Fed. (2d) 948, 953 (April 28, 1938). Affirmed in 306 
U. S. 292, 83 L. Ed. 660, (Feb. 27, 1939). 

14. Ford Motor Co. v. NLRB, 305 U. S. 364, 373, 83 L. Ed. 221, 
229, (Jan. 3, 1939) . 
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Keeping in mind the objective of industrial peace, 
the following changes in the National Labor Relations 
law are recommended as desirable and as tending to 
improve the balance of rights and duties of employers 
and employees: 

(a) Upon breach on the part of workers, or an organ- 
ization of workers, of the provisions of a labor contract, 
lawfully made, the Board should be directed by statute 
to apply equitable principles in molding its orders in 
proceedings upon charges or complaints filed with it 
by or in behalf of the workers or an organization of 
workers. 

(b) The Act should be amended so that, in proceed- 
ings before the Board or proceedings brought by the 
Board in the appropriate court for an order of enforce- 
ment, any defense which would have been available in 
equity if the workers or organization of workers in 
whose behalf the Board is acting, had in fact been the 
real plaintiffs, shall be available to the respondent in 
such proceedings. 

II] 

One of the basic principles of the Wagner Act is that 
it is an unfair practice for an employer “to dominate 
or interfere with the formation or administration of 
any labor organization.”'® Obviously, such forbidden 
interference might be effected by word as well as deed. 

This concept is confronted by another which is found 
in the First Amendment, that Congress shall make no 
law abridging the freedom of speech. The broad scope 
of this principle has been clearly stated by Mr. Justice 
Frankfurter in American Federation of Labor v. 
Swing.'® 

The right of free communication cannot therefore be 
mutilated by denying it to workers, in a dispute with an 
employer, even though they are not in his employ. 
There can be no question but that, as pointed out in 

Continental Box Co. v. Labor Relations 
Board,” the right of free speech 
right of employers as of employees.” 

In harmony with this view is the eloquent statement 
of Judge Sibley in Humble Oil & Refining Co. v. Na- 
tional Labor Relations Board:'* 

We do not think that the law, any more than common 
sense, would require the employer to stand as a sheep 
before his shearers dumb, not opening his mouth. 

But the freedom of speech by an employer may prove 
illusory if the opinion of Judge Jones of the Third Cir- 
Relations Board v. New Era 


National 
“is just as clearly a 


cuit, in National Labor 
Die Co., is sound:'® 


The fact that expression is free does not mean that the 
utterer may not be called upon to answer for it by way 
of being held accountable for the effect of his expressions. 
The evidentiary value of the utterance, when competent 
and material, is ever present. Coercion may be thus estab- 
lished, if the proof be sufficient and although the proof 
may result from one’s exercise of his right to speak freely 


The Circuit Court of Appeals for the Second Circuit 
in National Labor Relations Board v. Federbush Co.,*° 
followed the viewpoint of the Third Circuit: 

Arguments by an employer directed to his employees 
have such an ambivalent character; they are legitimate 
enough as such, and pro tanto the privilege of “free speech” 
protects them; but so far as they also disclose his wishes, 
as they generally do, they have a force independent of 
persuasion. The Board is vested with power to measure 
these two factors against each other, a power whose exercise 
does not trench upon the First Amendment. 

Judge Learned Hand, in his opinion in the foregoing 
case, discerns the reality of the conflict between the 
right of an employer to enjoy, under customary limita- 
tions, freedom of speech, and the need of protecting 
workers in their freedom of organization. He concludes 
his discussion by stating: ‘““The Board must decide how 
far the second aspect obliterates the first.” 

It seems desirable to amend the National Labor Re- 
lations law in such a way that a formula will be furn- 
ished for the guidance of the Board in the exercise of 
its discretion and for the information of employers who 
may have occasion to state dispassionately their view- 
point on labor situations which directly affect the 
operation of their business. 

The obliteration of a constitutional right should not 
be placed in the hands of an administrative board in 
the absence of a statute which, in clear terms, defines the 
circumstances under which such board may exercise its 
discretion. 

IV 

A footnote to the opinion of Mr. Justice, now Chief 
Justice, Stone, in American Federation of Labor v. Na- 
tional Labor Relations Board, indicates that Congress, 
in enacting the Wagner Act, probably recognized that 
representation proceedings might involve rival unions.”! 

The Circuit Court of Appeals for the Seventh Circuit, 
in A. G. M. Worker’s Assn. v. National Labor Relations 
Board, vividly portrays the embarrassment of an em- 
ployer when confronted by claims of competing unions:*? 

It is true this leaves the petitioner in a most unfortunate 
and unhappy position. He is by order of the Board, denied 
the right to a hearing, on whether his union is the choice 
of the employees as their bargaining agent. Yet he is bound 
by a decision in a case to which he is not a party, and to 
which he was denied leave to intervene. 

The concept of the Wagner Act is that the employer, 
at his peril, must bargain with the union which in fact 
is the real representative of a majority of the workers. 
Rival unions may present conflicting demands. Nor 
will a mere count of noses, if this were possible, resolve 
his doubt, for the Board may, in its discretion, include 
employees of other concerns with his employees as con- 
stituting a single appropriate unit for choosing repre- 
sentatives. 

It is not necessary to confer on the employer the 





15. Sec. 8 (2). 

16. 312 U. S. 321, 326, 85 L. Ed. 855, 857. 
17. 113 Fed. (2d) 93, 97, C.C.A. 5 (June 27, 
18. 113 Fed. (2d) 85, 89, C.C.A. 5 (June 24, 
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19. 118 Fed. (2d) 500, 505 (Feb. 25, 1941). 
20. 121 Fed. (2d) 954, 957 (July 18, 1941). 
21. 308 U.S. 401, 411, 84 L. Ed. 347, 353. Footnote 4. 
22. 117 Fed. (2d) 209, 210 (Dec. 20, 1940). 
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privilege of participating actively in the controversy 
between the unions. Indeed this would be most unde- 
sirable. The doe always stands aside when rival bucks 
lock horns. Although he is an interested spectator, the 
employer, as a non-belligerent, still has rights which 
should be safeguarded by the Board and the courts. 
This concept of justice found its early beginning in the 
common law and later developed into established chan- 
cery procedure whereby a stakeholder could bring a bill 


of interpleader. In recent years the federal courts have 


been empowered to entertain interpleader proceedings.’ 

There would be no impairment of the principles of 
the National Labor Relations law if an amendment 
should be made adapting and making applicable the 
interpleader rules. 

The employer, willing to bargain collectively with 
the accredited representative of his employees, and 
reasonably unable to decide between two rival unions, 
stands in need of a remedy in the nature of equitable 
interpleader. This need may be met by an appropriate 
Act of Congress. 

The following changes in the statutory law are sub- 
mitted as desirable: 

An employer who has received requests or demands 
for collective bargaining by two or more rival unions 
or organized groups of workers, should be empowered 
by statute to file with the National Labor Relations 
Board a petition for the determination by the Board of 
the union or group of workers which it will then certify 
as chosen representatives for the purposes of collective 
bargaining. The Board should be authorized pending 
the conclusion of such interpleading proceedings to 
issue its order to protect the employer from picketing 
by or on behalf of such competing unions or organized 
groups of workers. 

Vv 

The National Labor Relations Board has been sub- 
jected to much unmerited criticism. One example may 
sufice. The Circuit Court of Appeals for the Third 
Circuit, in Berkshire Employees Assn. v. National Labor 
Relations Board, explained:** 

This administrative body must at times be successively 
or simultaneously investigator, complainant, prosecutor, 
trier of facts, declarer of law and administrator, all in the 
same matter. To it is entrusted responsibility for carrying 
out the policies of the National Labor Relations Act to 
further the public interest. Whether it is wise public 
policy to handle certain governmental functions through 
such an agency is a problem for the legislative body and 
not for the courts. 

It seems unwise to attempt the division of the func- 
tions of the Board even to the limited extent of vesting 
appointment of its examiners in some other agency or 


branch of the government. 
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There is, however, one way in which, by a modifica 
tion of procedure, grounds may be cleared for a greater 
public appreciation of the impartiality of the Board 
and its agents. This relates to the issuance of subpoenas. 

Section 21 of Article Two of the Board’s Rules and 
Regulations provides that applications for subpoenas 
“shall specify the name of the witness and the nature of 
the facts to be proved.” 

Chis provision has been criticized, notably by Asso 
ciate Justice Stephens in his dissenting opinion in the 
Bethlehem Steel Company case:* 

Moreover the requirement that subpoenas should state 
the nature of the facts to be proved was applied unilater 
ally, that is, against the petitioners, and not in respect to 
subpoenas issued at the Board itself. 

The right of every citizen in both civil and criminal 
cases to have compulsory process for the attendance of 
witnesses is an essential feature of the Anglo-American 
legal system. . . . For the Board thus to obtain advance 
knowledge of the case of a party on trial before the Board, 
when the party can have no advance knowledge of the 
Board's case, is contrary to elementary principle of fai 
play. Under the National Labor Relations Act the Board 
is not only judge, it is also party and prosecutor. 


\ similar objection had been made and sustained by 
the Circuit Court of Appeals for the Seventh Circuit, in 
Inland Steel Co. v. National Labor Relations Board,”* 
the court deeming this rule to be ‘an unreasonable 
and unfair restriction upon petitioner’s right to the 
process of subpoena.” 

On the other hand this rule has been upheld as 
reasonable, particularly as a means of curbing abuses 
which might result from wholesale issuance of sub 
poenas. The refusal to grant a blanket request of the 
employer was sustained in National Labor Relations 
Board v. Dahlstrom Metallic Door Co.?" 

When two viewpoints are in conflict, and the desire 
of the Board to prevent abuses of its subpoenas is in 
juxtaposition with the traditional right of a litigant to 
have compulsory process without prior disclosure of 
contemplated testimony, the scales should incline 
towards the larger freedom, especially when other means 
are at hand to curb improper use of subpoenas. 

Any member of the bar who abuses his discretion in 
using compulsory process is promptly amenable to 
discipline. 

The suggestion, therefore, is made that reliance 
should be placed in the fairness of lawyers, and that the 
rule in reference to subpoenas should be changed so as 
to direct their issuance in proceedings before the Board 
or its examiners, upon the written request of members 
of the bar. 

VI 
Each of the four recommendations already presented, 


if carried into effect, would enlarge the rights of em- 





23. Act Jan. 30, 1936. 40 Stat. 1096, C. 13, 28, U.S.C.A. Sec. 
41 (26) Supplement. 

24. 121, Fed. (2d) 235, 238 (June 19, 1941). 

25. Beth. Steel Co. v. NLRB, 120 Fed. (2d) 641, 659, 660 (Mav 
12, 1941). 
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27. 112 Fed. (2d) 756, 758, C.C.A. 2, (June 17, 1940) . Followed 
in NLRB v. Blackstone Mfg. Co., 123 Fed. (2d) 633, 634, C.C.A. 2, 
Nov 17, 1941). 
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ployers. These may be balanced by three additional 
suggestions tending to increase the statutory privileges 
of workers. Additional rights of court review, it is be- 
lieved, should be granted to unions or organized groups 
of workers in representation proceedings. Means should 
be developed for making audible the wishes of minori- 
ties who may have been outvoted in the selection of rep- 
resentatives for collective bargaining. Finally, a door 
should be opened whereby competent prospective em- 
ployees may “join the union” when such step is desired 


by reason of the existence of a closed shop. 


Each of these proposed changes in the Wagner Act 
involve real or apparent conflicts between its basic 


principles and other recognized modes of American 


thought and practice 


The National Labor Relations Act makes a sharp 
distinction between orders of the Board as to unfair 
practices, which are subject to direct review by the 
courts, and the certifications of representatives for col 
lective bargaining which may not be reviewed directly 
by the circuit courts of appeals, but may be reexamined 


and tested for abuse « 


f discretion on the part of the 
Board only when the courts are reviewing orders re- 
straining unfair practices in proceedings which embody 
a record of such certification of representatives.?® 

If the employer’s conduct is not called in question, 


the certificate of the National Labor Relations Board 


in representation proceedings is final and not subject 


to court review. 


In the Consolidated Edison Company case*® the 
United States Supreme Court recognized that an inde- 
pendent union having beneficial interests in contracts, 
the fate of which was bound up in proceedings before 


the Board involving 


unfair labor practices, was entitled 
to “notice and hearing before they could be set aside.” 
In the language of Chief Justice Hughes such a right 
rested upon “the plainest principle of justice.” But, 
said the Supreme Court in the later case of Pittsburgh 
Plate Glass Co National Labor Relations Board: 
“As the order does not run against Union, [an inde- 
pendent group, the recognition of which had been 
withdrawn] its presence was unnecessary.”” The follow- 
ing significant language then described the status of the 


indepe ndent group 


After such an order the employer may not be compelled 


by any other agency of the government to perform any 

acts inconsistent with that order. While it leaves the 

Union's private rights untouched, this order does forbid 
> y . 

further dealings by the Company with the Union as labor 


representative ol tl employees. 


Ihe union or group of employees, recognition of 
which has been withdrawn by the Board, clearly is not 


NLRB, 308 U. S. 401, 409, 84 L. Ed. 


28. Am. Fed. of I 


8347, 352. Accord: P Plate rlass ¢ NLRB, 313 U. S. 146, 
154, 85 L. Ed. 1251, 1259 

29. Consolidated Ed n Co. v. NLRB, 305 VU. S. 197, 233, 83 
L. Ed. 126, 142 

30. 313 U. S. 146, 1 85 L. Ed. 1251, 1260. 
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an outlaw. It may sue for and assert its private rights. 
But an injunction has in effect been issued preventing 
the employer, during the period of the ban, from recog- 
nizing such group as representing its employees. 

The foregoing cases clearly define the practical effect 
of certification by the Board in any representation 
proceedings. The union or group which failed of cer- 
tification, although it may have polled forty-nine per- 
cent of the ballots in an election conducted by the 
Board, as well as a union disqualified because it was 
dominated by the employer, has no standing to obtain 
a judicial review of the certification in the absence of 
any misconduct or unfair labor practice on the part 
of the employer. 

Since the disqualified or outvoted union or group of 
workers has not been outlawed and no death sentence 
has been pronounced, an amendment of the Wagner Act 
is desirable so as to permit it to petition for, and directly 
obtain, a judicial review of the certification. It should 
be allowed to enter the court room on its own feet, and 
not be compelled to await a chance ride on the shoulders 
of the employer. The Board may have erred or abused 
its discretionary powers. The provisions of the National 
Labor Relations law, when tested by basic considera- 
tions of justice, here disclose a need for modification 
whereby parties in interest may directly obtain a court 
review of the Board’s certification of representatives 
for collective bargaining. 


Vil 

The National Labor Relations Board under the Wag 
ner Act has been given discretion to determine the 
appropriate unit within which workers may choose their 
representatives for collective bargaining. It may select 
“the employer unit, craft unit, plant unit or subdivision 
thereof.”* The courts do not have power to review 
such selection except as an incident to proceedings to 
enforce or set aside an order of the Board upon com- 
plaint of unfair labor practices.* 

Almost half of the new cases received by the Board 
during the year covered by its most recent annual report 
have been representation proceedings.** While some 
of these proceedings doubtless also involve charges of 
unfair trade practices, it is manifest that in a very large 
number of cases the exercise of discretion by the Board 
stands without review in its selection of the appropriate 
unit within which workers are to choose their repre- 
sentatives for collective bargaining. 

The voting unit is the cornerstone of the structure 
upon which the doctrine of collective bargaining rests. 
Even against their wishes the employees of a particular 
plant may be included in a larger grouping with those 
of other plants located, perhaps, some hundreds of 


31. Section 9 (b). 

32. Am. Fed. of Lab. v. NLRB, 308 U. S. 401, 405, 84 L. Ed. 
347, 350. 

33. Sixth for year ending June 30, 1941, Page 11. Actual per- 
centage stated 47 percent. 

34. 113 Fed. (2d) 698, 702. (July 23, 1940). Affirmed: 313, U.S. 
146, 85 L. Ed. 1251. 
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miles away. Such a situation occurred and is described 
in Pittsburgh Plate Glass Co. v. National Labor Rela- 
tions Board. The Circuit Court of Appeals for the 
Eighth Circuit said:** 

It seems unfortunate that the employees of the Crystal 
City plant should be forced to accept a representative for 
collective bargaining not of their own choosing, but that 
situation is not an unusual situation with minorities. The 
fact that it was the wish of the vast majority of the em- 
ployees at the Crystal City Plant to have that plant treated 
as a separate unit for the purpose of collective bargaining 
was presented to the Board and considered by it. 

The United States Supreme Court sustained the 
action of the Board in selecting, as the appropriate unit 
for collective bargaining, all of the production and 
maintenance employees of the six plants of the same 
employer. 

The extent of the discretionary power of the Board 
in guiding the development of the labor movement in 
this country is difficult to measure in precise terms. 
Fven an unconscious predilection for larger rather than 
smaller unions, or for craft instead of company groups, 
may affect the dispassionate decisions of the Board. 

These considerations reinforce the suggestions already 
made that any group of workers, the conditions of em- 
ployment of which are different in a reasonable or 
material degree from those of other employees, should 
be empowered to petition the National Labor Relations 
Board for a certification that they form a voting unit, 
and the Board, upon being satisfied as to the facts, 
should, by statute, be empowered to issue its certification 
establishing such recognition. From the action of the 
Board in granting or refusing certification, any party 
in interest should be given the right to petition the court 
for review, and the court, after hearing should have the 
power to determine whether the Board had complied 
with the statute or had abused its discretion, and to 
affirm or remand accordingly. 

The analogy between the selection of voting units 
under the Wagner Act and the formulation of bound- 
aries of districts for the election of public officials, is 
not close. Yet we may remember that, on one famous 
occasion, Governor Gerry demonstrated his skill in draw- 
ing the lines of political districts and thereby enriched 
the English language when a proposed voting unit took 
on the form of a salamander and became the first 
authentic Gerrymander. 

VIII 

One important provision of the National Labor Re- 
lations law embodies recognition of the principle of 
the closed shop.** The statute is not to “preclude any 
employer from making an agreement with a labor 
organization to require as a condition of employ- 
ment membership therein, if such labor organization 


is the representative of the employees, . . .” 

The American Law Institute in its fourth volume of 
the Restatement of the Law of Torts devotes a chapter 
to labor disputes, and in the comment on section 788, 
recognizes that the establishment of a closed shop is a 
proper object of concerted action by employees, subject 
however to the following limitation:*® 

When a demand for restriction does not involve either 
securing of work for union employees or the maintenance 
or increase of union membership, subject to reasonable 
regulation by the union, but is directed towards the estab- 
lishment of a monopoly privilege in a group of present 
employees of the union, to the exclusion of everyone else, 
it is not a demand within the rule stated in this Section, 
whether or not it is otherwise proper. 

The Institute, therefore, envisages the possible con- 
flict between the American principle which discourages 
monopolies and the concept that closed shop agree- 
ments should be deemed valid. The position taken by 
those who have drafted the Restatement of the Law of 
Torts seems impregnable. 

It is accordingly suggested that jurisdiction should 
be conferred upon the Board to determine, on the peti- 
tion of any party in interest, the validity of particular 
shop agreements, and that the National Labor Rela- 
tions law should be amended so as to incorporate therein 
the principle voiced by the American Law Institute in 
its comment already quoted. 

The effect of such a change in the federal labor rela- 
tions law would be to assure to competent workers, who 
may not be members of the union which has been 
chosen as the agency for collective bargaining, an oppor- 
tunity of meeting reasonable conditions imposed upon 
its members, and thereby obtaining employment. 


IX 


While concentrating attention upon changes which 
may be desirable in the National Labor Relations law 
it should not be forgotten that this is but one of half 
a dozen acts of Congress which together present a com- 
posite system of federal labor relations statutes.** Two of 
these measures, the Norris-La Guardia Act of March 
23, 1932 and the Fair Labor Standards Act of June 25, 
1938, which respectively were placed on the statute 
books three years before and three years after the 
Wagner Act of July 5, 1935, invite brief comment. 

The Norris-La Guardia Act sharply restricted the 
jurisdiction of the federal courts in the issuance of 
injunctions “in any case involving or growing out of 
any labor dispute.’”” Among the conditions which must 
be found to be present after hearing in open court is 
one reading: “That the public officers charged with 
the duty to protect complainant's property are unable 
or unwilling to furnish adequate protection.’’** 





35. Section 8 (3). 
36. Restatement of Torts, Sec. 788, Comment (c) . 


37. Teller, in his third volume of Labor Disputes and Collective 
Bargaining, reprints the labor provisions of the following laws: 
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Sherman Act, at page 1750; Clayton Act, at page 1752; Railway 
Labor Act, page 1754; Norris-La Guardia Act, page 1778; National 
Labor Relations Act, page 1784; Walsh-Healey Act, page 1810; 
and Fair Labor Standards Act of 1938, page 1915. 

38. Section 7 (e). 
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To use the happy terminology of Mr. Justice Frank- 
furter,*® a federal chancellor’s decree is available only 
when no reliance can be placed on the policeman’s club. 

This federal anti-injunction statute, therefore, in- 
vokes primary reliance on the state or local police sys- 
tem, which must be arraigned for unwillingness or 
inability to carry on its traditional function of protect- 
ing property from unlawful damage before the federal 
courts will take action. True, the chancellor’s writ tradi- 
tionally is stayed when there is an adequate remedy at 
law. But the Norris-La Guardia Act revives a medieval 
concept as to the importance of hue and cry and hot 
pursuit after evil doers. 

The federal system of labor law regulations should, 
it is believed, be established on its own separate founda- 
tions and the jurisdiction of the courts of the United 
States should not depend on the strength or weakness 
of the local police in a thousand and one communities. 

The suggestion is made that it is desirable to amend 
the Norris-La Guardia Act by deleting clause (c) of 
Section 7, already quoted. 

It is sound policy for the federal government to rely 
on the process of its own courts without invoking a 
preliminary examination of the stoutness of the state 
or local policeman’s clubs. 

Turning now to the Fair Labor Standards Act of 
1938 it is interesting to observe that section 7(b) makes 
reference to the National Labor Relations Board and 
confers power upon it, upon petition of a labor union, 
to issue a certificate that such union is “‘bona fide.”” The 
procedure whereby a labor union may attain such status 
independently of its certification as the agency chosen 
to represent workers in collective bargaining,*® provides 
an additional concept of importance. 

This principle, that organized groups of workers may 
be adjudged by the Board to constitute “bona fide labor 
unions” indicates the possibility that definite privileges 
could properly be conferred upon such unions in anal- 
ogy with the rights and privileges granted to English 
trade unions, which voluntarily register under the 
Trade Union Act of 1871." 

It is suggested that the National Labor Relations Act 
should be amended so as to permit labor unions volun- 
tarily to become listed and certified by the Board as 
bona fide and that definite consequences should follow, 
such as the right to a particular name, the right to sue 
and be sued, and the right to hold property through 
designated trustees. 

Such voluntary certification would be a convenient 
substitute for incorporation and should facilitate the 
further development of federal labor relations laws. 


xX 


The time has come to gather up the threads of 
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discussion and observe the pattern which may be 
developing. 

The Wagner Act has been considered from the view- 
point of the employees. The suggestion has been made 
that a possible solution of the minorities problem 
should be tried by permitting any group of employees, 
which logically comprise an easily distinguished unit, 
to petition the Board for recognition as the appropriate 
unit for choosing representatives for collective bargain- 
ing. Danger lest a closed shop, recognized by the exist- 
ing law, should be made a means of monopoly, has led 
to the recommendation that non-members who are 
competent, should under proper safeguards, be allowed 


to join the union. 


On the other hand several changes which seem to 
favor the employer have been presented as desirable. 
Without swinging the pendulum so far as to grant full 
equality in rights and duties between employers and 
employees, it has been urged that the principle of 
estoppel should, to a greater degree, be recognized by 
the Board in molding the content of its orders against 
employers. 

A greater freedom of dispassionate expression of 
views by employers in labor controversies has been pre- 
sented as a proper recognition of a right embodied in 
the First Amendment. As a means of escape from being 
mauled in a quarrel between two labor unions, a 
method has been suggested whereby an employer may 
be allowed to invoke the principle of the federal inter- 
pleader statute. 

These half 
selected as touching the fundamental concepts of the 


dozen recommendations have’ been 
National Labor Relations law, matters which may seem 
to require statutory changes whenever Congress may 
again have leisure to consider post war problems. 

The only change suggested in the Rules of the Na- 
tional Labor Relations Board related to the issuance 
of subpoenas and the reliance which may be placed on 
the fairness of members of the bar not to abuse process 
entrusted to them. 

Finally, one change was suggested as to the Norris- 
La Guardia Act, and it was recommended that the 
federal courts, in proceedings involving labor disputes, 
should no longer be required to determine the efficiency 
of the local police in protecting property. 

Looking to the future, the usefulness of the concept 
of “bona fide labor unions,” a phrase first found in the 
Fair Labor Standards Act of 1938, was noted and the 
possibility was observed that the voluntary certification 
of such status could be accompanied by consequences 
analogous to those granted by the English Trade Union 
Act of 1871, in the event of voluntary registration of 
trade unions. 





39. Milk Wagon Drivers Union v. Meadowmoor Dairies, 312 
U. S. 287, 295, 85 L. Ed. 836, 842. 

40. Revised Interpretative Bulletin No. 8 issued under the 
Federal Wage and Hour Law, deals with collective bargaining 


Vo. 28 


Jury, 1942 


agreements. Reprinted in 3 Teller, page 84 of Supplement. 

41. The English system of registration is discussed at page 54, 
etc. of Report of the Commission on Industrial Relations in Great 
Britain, issued by the U. S. Dept of Labor 1938. 
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MECHANICS OF APPELLATE DECISION—-IOWA 


By HON. FREDERIC M. MILLER 


Supreme Court, State of lowa 


HE consideration of cases and the rendering of 

decisions by appellate courts have received much 

attention in recent years from those who are con- 
cerned with the general problem of improving the ad- 
ministration of justice. In much of this discussion, the 
approach has been made from abstract generalities. It 
is proposed herein to provide an approach from concrete, 
specific experience, based upon decisions in cases pre- 
sented to the Supreme Court of Iowa during the three- 
year period, 1939-1941, inclusive. Such experience is 
not offered as a model for any particular reform but 
solely as a concrete illustration of the realities with which 
we are faced. 

The general impression that laymen have concerning 
the decision of a case by an appellate court is that every 
member of the court reviews the entire record in each 
case, carefully considers all of the briefs, investigates 
the questions raised and participates in the decision of 
the case to such extent that the litigants receive the 
benefit of the combined judgment of all members of 
the court on every detail connected with the decision of 
the case. Ordinarily, this is impossible. As opposed to 
the blind faith of laymen, many lawyers entertain the 
fear that, in the decision of a case on appeal, the result 
is largely the view of one man, the judge who writes the 
opinion, and the participation of the other members 
of the court is usually perfunctory. Ordinarily, such 
fear is unfounded. 

The best procedure so far developed exists where but 
few cases appear on the docket for decision. With such 
a docket, this is possible: Every member of the court 
reads the record and briefs before submission and hears 
the oral argument; each judge prepares a memorandum 
on the case, stating the facts involved, the questions 
presented for decision, and his suggestion on the deci 
sion of each question; a conference is held, the memo- 
randa are discussed, a decision is reached and one judge 
then prepares the opinion of the court so developed. 
Where such procedure is possible, the view of laymen, 
above stated, is substantially correct. But such pro- 
cedure is not always possible. It is clearly impossible in 
Iowa. 

The Iowa court meets once each month (except July 
and August) for the submission of cases. During Sep- 
tember, October and November, 1940, there were 120 
cases submitted for decision. The records and briefs 
alone comprised 28,374 pages of printed matter. It is 
physically impossible for the court to function in accord 
with the perfect procedure outlined above. The stark 
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realities require some modification. However, this 
arrangement has been developed: One judge reviews 
the records and briefs in all cases for submission and 
prepares memoranda thereon, stating as to each case 
the nature of the action and the defense, the decision 
below and the nature of the questions presented by the 
appeal; the memoranda are distributed to every member 
of the court before the submissions occur; each judge 
has a concrete outline of each case before him as the 
oral arguments are had. This has made the submission 
of cases more effective. 


The court has nine judges and sits in two divisions. 
I'he chief justice sits with each division. The othe 
eight judges are divided into divisions of four, so that, 
with the chief justice, each division consists of five 
judges. The work is equalized as far as practical. To 
be concrete, in the months of September, October and 
November, 1940, of the 120 cases then submitted, 56 
cases, involving 15,828 pages of printed matter, were 
submitted to the first division and 64 cases, involving 
12,546 pages, were submitted to the second division. 
Only the division to which a case is submitted hears the 
oral argument. Arguments are limited to thirty minutes 
to open, thirty minutes to answer and fifteen minutes 
to reply. After the submission, an informal conference 
is had which necessarily is limited to first impressions. 
The record and briefs in each case are assigned to a 
single judge for examination and for the preparation 
of an opinion. When the opinion is prepared, copies 
are sent to all members of the court—that is, to both 
divisions. All judges vote on it. Five concurrences are 


necessary for the filing of an opinion. 


When the division meets the following month, a con 
ference is had in advance of the oral submissions. The 
opinions then written are discussed and those having 
the required concurrences are filed. Judges of the other 
division can and do sit in at the conference. One of the 
conferences each month usually has present at least 
eight if not all nine judges. If a dispute arises and the 
judge to whom the case was originally assigned cannot 
get sufficient concurrences, the case is reassigned to 
another judge for the preparation of a new opinion. 
Often the case so reassigned is eventually decided by an 
opinion written by a judge from the division that did 
not hear the oral argument. This arises because the 
judge who disagrees with an opinion has secured the 
record and briefs and has done considerable work in 
opposition to the proposed opinion. It is more practical 
to reassign the case to him. 
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\lthough all nine judges receive all proposed opin- 
ions and are expected to vote upon them, for various 
reasons opinions are filed with less than nine judges 
voting on them. However, the minimum of five is 
unusual. ‘To illustrate, in 1939 and 1940, there was a 
total of 698 opinions filed with the vote as follows: 194 
vere 9 to 0; 188 were 8 to 0; 134 were 7 to 0; 81 were 
6 to 0; 22 were 5 to 0; 79 were by a divided court of 
which only 7 were decided 5 to 4. Allocating those 
cases where the court was divided, in 32% of the cases 
all nine judges participated in the final vote; in 62% at 
least eight voted; in 84% at least seven voted; in but 
16% did only six vote; in only 3% was there the mini- 
mum of five voting; in 11% the court was divided, but 
in only 1% did it divide 5 to 4. 

he foregoing is not submitted as a basis for any 
model program. It is merely offered as a concrete illus- 
tration of the results reached in an effort to solve a prac- 
tical problem. ‘The creation of two divisions makes it 
possible to hear oral arguments in all cases in which 
counsel desire to be heard. Fifteen years ago the court 
had in the neighborhood of 900 cases per year. Then 
the divisions were clearly indispensable. They still 
appear to be desirable However, since the decisions 
of the court determine the law of the state, it is im- 
portant that the whole court consider each opinion that 
is written. Hence all opinions are considered and voted 
upon by all judges without regard to the personnel of 
the divisions of the court. That was not done when the 
court undertook to decide 900 cases per year. 

The oral arguments are helpful to advise those then 
sitting concerning the facts of the case, the legal ques- 
tions presented and the contentions of counsel thereon. 
The review of the cases in advance of their submission 
and the circulation of memoranda thereon prior to the 
oral arguments, make the oral presentation more effec- 
tive. But such advance review is an arduous task. If 
any suggestion might be offered, it is that the lawyers 
could render able assistance in the preparation of such 
memoranda. 

In the courts of California, Connecticut, Michigan 
and Pennsylvania, the rules require concise statement 
of the qué stion involved. Io be concrete, Section 2 of 
Rule VIII of the California rules provides in part as 
follows: 

“A statement of the question involved on an appeal 
in a civil action shall be set forth on the first page of 
the appellant’s opening brief, and without any othe 
matter appearing thereon. The statement shall be in 
the briefest and most general terms, without names, 
dates, amounts or particulars of any kind. The staie- 
ment in its entirety should not exceed twenty lines, 
must never exceed one page, and must be printed in 
type at least as large as that used in the main body of 
the brief. If the respondent does not agree with the 
appellant’s statement, he may frame his own and in- 
corporate it, in like form and content, as the first page 
of his brief.”’ 
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\ similar rule has been in operation in Pennsylvania 
for some forty years. ‘The experience there had is re- 
viewed by Hon. Robert von Moschzisker, one of the 
justices of the Supreme Court of Pennsylvania. See A 
Time-Saving Method of Stating in Appellate Briefs the 
Controlling Questions for Decision, 34 Yale L. Jour. 
287. He submits several illustrative statements. 


In the lowa Court, we have reviewed 322 cases in the 
last year. In only one case was the memorandum more 
than one page and that could have been shortened to 
less than a page. The average has been less than one- 


third of a page per case. 


If the bar were required to conform to a rule such as 
that from California, above quoted, it would not be 
nearly so difficult to review the cases and prepare a 
memorandum on each case in advance of submission. 
Such a memorandum serves several purposes. It identi- 
fies cases with similar questions, cases which involve 
fact questions, those which involve legal questions and 
it outlines the nature of the inquiry in each case. It 
gives the court a clear picture of its agenda and often 
stimulates advance preparation by the judges before 
the arguments. It would seem to have possibilities for 
the improvement of the administration of justice. 


Another suggestion might be added. The rules of 
appellate courts, which undertake to induce counsel to 
furnish briefs that are clear, concise and well organized, 
have a definite purpose. Such a brief is very helpful, 
whereas one that is long, involved and obscure is not a 
help but a burden. This is true not only as to the judge 
who undertakes to write the opinion in the case, but 
even more so as to the judge who is dissatisfied with 
some portion of a proposed opinion and wants to find 
out the contentions of counsel on that one question. 
When a dispute arises, the judges who disagree with a 
proposed opinion examine the record and briefs. There 
have been instances in the Iowa court where five or six 
judges have read the record and briefs in a troublesome 
case. The time available to examine cases assigned to 
other judges is relatively small. Each judge, in the 
statistics above set out, averaged about 40 opinions per 
year. But he was called upon to vote on about 300 
opinions of his colleagues each year. In those instances 
where doubt arose and the case was well argued, the 
task was made easier. Also, a case that is well argued 
will attract scrutiny from more judges than one wherein 
the briefs are long, involved, obscure and tedious. 


In the light of practical experience, the danger of 
one-judge opinions can be minimized and a more com- 
plete review of each case by the entire court facilitated, 
if the lawyers wilt make concise statements of the ques- 
tions presented and prepare their briefs in a style that 
is clear, concise and well organized. This saves the time 
of the judges, permits thorough participation in more 
cases and materially improves the administration of 


justice. 
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Conserving Manpower in the Courts 


NE of the problems posed by war conditions is 
O the conservation of manpower in the courts. 
Cases should be tried before material witnesses 
are called to the colors. Workers in war industries should 
be kept from their tasks no longer than is absolutely nec- 
essary when in attendance as litigants, jurors or witnesses. 
Jury panels should not absorb an excessive number of 
veniremen. The convenience of counsel engaged in war 
work should be considered. 
To many of these problems it would seem that there is 
a simple solution. This is the extension of the use of the 
pre-trial conference. If properly used, many issues be- 
come immaterial and the attendance of witnesses may be 
dispensed with. Frequently a jury trial is eliminated. 
Whether a speedy hearing is necessary fully appears in 
such a conference. Indeed, it is believed that the use of 
this device will go far towards solving the problem of 
conserving manpower in the courts during the emergency. 
An additional advantage of this plan is that it can be 
put into operation without either statute or rule of court. 
All that is required is a judge with vision enough to under- 
stand its advantages and persuasive power sufficient to 
make it effective. 


Regional Conferences 


INCE the first of the year over 1500 lawyers have 
S gathered at the six Regional Conferences conducted 

by the American Bar Association under the auspices 
of the Section of Bar Organization Activities. The out- 
standing theme of each meeting was “Mobilizing the 
Organized Bar in the War Effort.” 

The fact that the attendance has increased each year 
since the first conference was held gives proof that these 
meetings are now an established institution. As many as 
eight Sections participated in a single meeting. At every 
meeting, except one which he was prevented from attend- 
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ing by illness, President Armstrong outlined the broad 
program of the Association. At each meeting representa- 
tives of the Committees on War Work, Bill of Rights and 
Improving the Administration of Justice gave specific 
plans and suggestions as to just how the organized bar 
could best be mobilized in the war effort. 

No other method has yet been devised by which so 
many of the valuable activities of the Association can be 
taken to the lawyers back home. Many members of the 
Association who have never attended an annual meeting, 
receive instruction and inspiration. Many lawyers not 
members of our Association become interested in our 
common problems. 

Not only are we able to help the local lawyers, and 
others in attendance, but each conference provides a 
forum in which Section and committee members are 
afforded an opportunity to present problems which they 
have encountered and in which they hope for the con- 
certed effort of every organized bar group in the country. 
In the true conference spirit, opportunity is given for dis- 
cussion and thereby a solution to the problem is found 
in the American way. 

To what extent, if at all, these conferences can be held 
in the immediate future is necessarily uncertain because of 
war conditions and especially the transportation problem. 
They should not, however, be lost sight of as one of the 
long range objectives of the Association. 

Year by year we learn and after learning, improve 
our technique. Better organized, better planned and more 
valuable conferences should ever be our aim. Thus we 
will be able more effectively to discharge our obligation 
to the legal profession and the public and justify the 


existence of our organization. 


Lawyers In Defense of Liberty 


ROM occupied Belgium comes a tragic story which 
tells the plight of the people and their lawyers, under 
a conqueror’s measures of oppression under forms of 
law. In order to regiment the Belgian farmers and their 
products to serve the purposes of the German State, a 
Nazi-sponsored National Corporation was set up, to which 
all farmers were commanded to pay heavy dues or submit 
to regulations as to turning over their produce. 
Hundreds of suits were filed in the Belgian Courts, 
to challenge the authority of the Nazi corporation. In 
one community (Louveigne) some 121 peasants are re- 
ported to have refused to pay the dues or give up their 
produce to the Nazis, as ordered by the General Secretary 
of Agriculture. When brought to Court, Mr. Paul 
Tscoffen, one of Belgium’s outstanding lawyers, boldly 
undertook their defense. The trial judge, with equal 
courage, upheld his challenge of the constitutionality and 
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authority of the Nazi corporation. He held that the 
Secretary, serving in default of a duly constituted Minister 
of the Belgian Government, had no legal standing. 

Now the word comes that the trials of all these cases 
have been halted. The two defense lawyers, including Mr. 
Paul Tscoffen, a former member of the Belgian Cabinet, 
have been arrested and thrown into jail, for their temerity 
in resisting the Nazi bureaucracy. Their fate is unknown. 
Harsh measures are being taken against the recalcitrant 
farmers. The whole incident is reported to be most dis- 
turbing to the German effort to appear as sponsors of law 
and freedom in Belgium. 

From many conquered lands, the meager information 
which trickles out carries nevertheless the message that 
lawyers as always are in the forefront in keeping up the 
fight for freedom and for the preservation of law-gov- 
erned principles of justice, despite the decrees of invaders. 


The Attributes of a Great Judge 


N Monday, March 16, 1942, Attorney General 
C) Biddle presented to the Supreme Court of the 

United States, on behalf of the bar of that 
Court, a resolution expressing their respectful and af- 
fectionate tribute to the memory of Mr. Justice Van 
Devanter. 

The Chief Justice, in his notable response, published 
in full elsewhere in this issue, speaks of the conviction 
held by Mr. Justice Van Devanter that “reason would 
afford the solvent for every problem of judicial cog- 
nizance,” and that the Supreme Court of the United 
States was the place for “the final appeal to reason in 
composing the inevitable conflicts growing out of the 
distribution by the Constitution of the diverse powers of 
government.” The Chief Justice declared that those who 
differed with Mr. Justice Van Devanter differed in “their 
judgment that an instrument of government, intended 
to endure for ages to come, could not rightly be inter- 
preted as casting a dynamic society in so rigid a mold.” 

In the final paragraph of his notable response the Chief 
Justice not only renders high and just tribute to his former 
associate, but he also sets forth the essential attributes 
of judicial office. His statement bears repetition here and 
might well be engraved upon the memory of every judge 
as a guide to his judicial conduct. The Chief Justice says: 

“As we recall the years of association in a common 
endeavor, the clash of mind with mind in the unend- 
ing struggle to attain in some measure the ideal of 
justice under law, there lives in memory this man’s 
devotion and loyalty to a great task, the integrity and 
sturdy independence with which he wrought. For 
these are the attributes of the judge, without which 
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there can be no justice. They are the foundation 
stones of the institution which we serve.” 


Sustaining Members 


UR Committee on Ways and Means has sent to 
the membership an informative letter which 
merits favorable consideration. We deal here 

with only one aspect of the matter discussed in that letter, 
namely, the effect of the war on the income of the Asso- 
ciation. 

Since December 7, 1941, hundreds of our members have 
left their homes and offices, and entered into military 
service. The number is fast approaching the thousand 
mark and will increase in geometric ratio as the need for 
men increases. The modest figures stated in the letter 
of the Ways and Means Committee deal only with the 
present situation, but all of us should recognize that there 
is more in store for us in the future than that which faces 
us at the present moment. 


The Association has suspended the payment of dues of 
all members who have entered or may hereafter enter 
military service. Who is there among us who will not 
welcome the opportunity to join with many others in 
paying the modest sum suggested by the Ways and Means 
Committee so that the Association will not be hampered 
in its work by loss of income because of those who have 
gone to war. 


It is recognized that not every member of the Associa- 
tion can easily join in this effort. To some the sustaining 
membership might prove to be too heavy a burden, but no 
lawyer to whom his profession has been kind and whose 
professional income removes the burden of financial 
distress should omit to embrace this opportunity to help 


lift the load. 


The present need is measured not only by the loss of 
dues from the men in military service. Our present need 
goes far beyond that. The war has placed upon us burdens 
which we must carry. We must continue to give all 
needed counsel and assistance to our lawyer-soldiers by 
taking care of their business for them so that when they 
return they shall not have lost their clientage. We must 
give advice and aid to members of their families. We 
must make democracy worth fighting for, by improving 
judicial methods so that justice shall be neither denied 
nor delayed, that it may be neither sold nor burdened by 
the heavy costs which heretofore have too often seemed 
to be equivalent to the sale of justice at an unconscionable 
price and so that the great influence of our profession may 
be swiftly and effectually exerted in the service of the 
nation to expose and refute enemy propaganda and en- 
courage loyal effort. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


Taxation—Book Peddlers—Religious Liberty 


A municipal ordinance which requires itinerant, non-resident 
book peddlers to secure a license and exacts a reasonable license 
fee is a valid exercise of municipal authority and is applicable 
to book peddlers who sell or distribute religious publications. 

Jones v. City of Opelika, 86 Adv. Op. 1174; 62 Sup. 
Ct. Rep. 1231; U. S. Law Week 4462. (No. 280, 314 and 
966, decided June 8, 1942). 

The organization known as Jehovah's Witnesses 
brought to the Supreme Court three cases, one from 
Alabama, another from Arkansas and the third from 
Arizona, in which members of that organization had 
been convicted and fined for distributing books and 
tracts without procuring the license required by the 
ordinances of the municipality in which the sales were 
being made. In each case, members of Jehovah's 
Witnesses were charged with breaches of the ordinances, 
convicted after jury trial, the conviction affirmed by the 
highest court of the state and the case taken to the 
Supreme Court, two by writ of certiorari and one by 
direct appeal. The defendants refused to apply for 
licenses and to pay the license fee or tax, because the 
books and pamphlets which they were selling contained 
a discussion of religion, stated the religious views of 
Jehovah’s Witnesses and were sought to be sold and 
circulated as a religious duty. 

The decisions of the state supreme courts were 
affirmed. The three cases were consolidated and the 
opinion was delivered by Mr. Justice REED. Opening 
his discussion of the constitutional problem, Mr. 
Justice Reep says: 

There are ethical principles of greater value to 
mankind than the guarantees of the Constitution, personal 
liberties which are beyond the power of government to 
impair. These principles and liberties belong to the mental 
and spiritual realm where the judgments and decrees of 
mundane courts are ineffective to direct the course of man. 
The rights of which our Constitution speaks have a more 
earthy quality. They are not absolutes to be exercised 
independently of other cherished privileges, protected b; 
the same organic instrument. Conflicts in the exercise 
of rights arise and the conflicting forces seek adjustments 
in the courts, as do these parties, claiming on the one side 
the freedom of religion, speech and the press, guaranteed 
by the Fourteenth Amendment, and on the other the right 
to employ the sovereign power explictly reserved to the 
State by the Tenth Amendment to ensure orderly living 
without which constitutional guarantees of civil liberties 
would be a mockery. Courts, no more than Constitutions, 
can intrude into the consciences of men or compel them 
to believe contrary to their faith or think contrary to their 
convictions, but courts are competent to adjudge the acts 
men do under color of a constitutional right, such as that 
of freedom of speech or of the press or the free exercise of 
religion and to determine whether the claimed right is 


*Assisted by JaAMes L. Homire and Letanp L. TOLMAN. 
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limited by other recognized powers, equally precious to 

mankind. So the mind and spirit of man remain forever 

free, while his actions rest subject to necessary accommoda- 
tion to the competing needs of his fellows. 

In the application of the fundamental concepts above 
stated, it is delared that to proscribe the dissemination 
of doctrines or arguments is to destroy the principal 
bases of democracy—knowledge and discussion. But 
it is said that discussion may be limited by the action 
of the proper legislative body as to times, places and 
methods for the enlightenment of the community which 
are not at odds with the preservation of peace and good 
order. This doctrine, as interpreted by Mr. Justice 


REED, is as follows: 


This means that the proponents of ideas cannot 
determine entirely for themselves the time and place and 
manner for the diffusion of knowledge or for their evan 
gelism, any more than the civil authorities may hamper or 
suppress the public dissemination of facts and principles 
by the people. The ordinary requirements of civilized life 
compel this adjustment of interests. The task of reconcile 
ment is made harder by the tendency to accept as dominant 
any contention supported by a claim of interference with 
the practice of religion or the spread of ideas. Believing as 
this nation has from the first that the freedoms of worship 
and expression are closely akin to the illimitable privi 
leges of thought itself, any legislation affecting those free 
doms is scrutinized to see that the interferences allowed are 
only those appropriate to the maintenance of a civilized 
society. 

Mr. Justice Reep declares that the duty of determin 
ing the validity of municipal enactments challenged as 
unconstitutional, falls upon the courts and that in 
dealing with these delicate adjustments, the Court 
“denies any place to administrative censorship of ideas 
or capricious approval of distributors.” Cases dealing 
with this subject are cited and analyzed. 

As to the effect of the selling of religious tracts and 
books, as compared with their gratuitous circulation, 
Mr. Justice REED says: 

Casual reflection verifies the suggestion that both 
teachers and preachers need to receive support for them 
selves as well as alms and benefactions for charity and the 
spread of knowledge. But when, as in these cases, the 
practitioners of these noble callings choose to utilize the 
vending of their religious books and tracts as a source of 
funds, the financial aspects of their transactions need not 
be wholly disregarded. To subject any religious or didactic 
group to a reasonable fee for their money-making activities 
does not require a finding that the licensed acts are purely 
commercial. It is enough that money is earned by the 
sale of articles. A book agent cannot escape a license re 
quirement by a plea that it is a tax on knowledge. It 
would hardly be contended that the publication of news- 
papers is not subject to the usual governmental fis al 


exactions, ... 
* * a 
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When proponents of religious or social theories use the 
ordinary commercial methods of sales of articles to raise 
propaganda funds, it is a natural and proper exercise of 
the power of the state to charge reasonable fees for the 
privilege of canvassing. Careful as we may and should 
be to protect the freedoms safeguarded by the Bill of 
Rights, it is difficult to see in such enactments a shadow 


he 


of prohibition of ¢ exercise of religion or of abridge- 


ment of the freedom of speech or the press. It is prohibition 


and unjustifiable abridgement which is interdicted, not 
taxation. Nor do we believe it can be fairly said that be- 
cause such proper charges may be expanded into un- 
justifiable abridgements they are therefore invalid on their 
face. 
* > > 

If we were to assume, as is here argued, that the licensed 
activities involve religious rites, a different question would 
be presented. These are not taxes on free will offerings. 
But it is because we view these sales as partaking more 
of commercial than religious or educational transactions 


] 


that we find the ordinances, as here presented, valid. 


In the Opelika case, the ordinance contained a pro- 
vision that the licenses were revocable, arbitrarily, by 
the local authorities and it was argued that this circum- 
stance made the Opelika ordinance null and void. As 
to this, Mr. Justice REED says: 
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valid on two independent grounds. One is that the annual 
tax in addition to the 50 cent “issuance fee’ which the 
ordinance imposes is an unconstitutional restriction on 
those freedoms, for reasons which will presently appear. 
rhe other is that the requirement of a license for dissemi- 
nation of ideas, when as here the license is revocable at will 
without cause and in the unrestrained discretion of ad- 
ministrative officers, is likewise an unconstitutional restraint 
on those freedoms. 

The sole condition which the Opelika ordinance pre 
scribes for grant of the license is payment of the designated 
annual tax and issuance fee. The privilege thus purchased, 
for the period of a year, is forthwith revocable in the un 
restrained and unreviewable discretion of the licensing 
commission without cause and without notice or opportuni 
ty for a hearing. The case presents in its baldest form the 
question whether the freedoms which the Constitution 
purports to safeguard can be completely subjected to un 
controlled administrative action. Only recently this Court 
was unanimous in holding void on its face the requirement 
of a license for the distribution of pamphlets which was 
to be issued in the sole discretion of a municipal officer. . . . 


The Cuter Justice quoted as follows from Lovell v. 


Griffin, supra: “While this freedom from previous 
restraint upon publication cannot be regarded as 
exhausting the guaranty of liberty, the prevention of 




























It is urged that since the licenses were revocable, 
arbitrarily, by the local authorities, . . . there can be 


that restraint was a leading purpose in the adoption 
of the constitutional provision.” Applying this quota- 
tion to the case at bar, the Cuter JUSTICE says: 









no true freedom for petitioners in the dissemination of 
information because of the censorship upon their actions 
after the issuance of the license. But there has been neither 
application for nor revocation of a license. The com- 
plaint was bottomed on sales without a license. It was 
that charge against which petitioner claimed the protection 
of the Constitution. This issue he had standing to raise... . 


a, 


From what has been said previously it follows that the 

objection to the unconstitutionality of requiring a license 

fails. There is no occasion, at this time, to pass on the 

validity of the revocation section, as it does not affect 

his present defense 

Emphasis had been laid by counsel for Jehovah's 
Witnesses on the decision in Lovell v. Griffin, 303 U. S. 
144, where a statute placed the grant of a license within 
the discretion of the licensing authority, so that the 


‘ 


right to obtain the license was made an “empty right and 
the formality of an application was not a prerequisite to 
the enjoyment of a constitutional right. In distinguish- 


ing that case from the case at bar, Mr. Justice REED says: 


... Here we have a very different situation. A license is 
required that may properly be required. The fact that such 
a license, if it were granted, may subsequently be revoked 


does not necessarily destroy the licensing ordinance. The 
hazard of such revocation is much too contingent for us now 
to declare the licensing provisions to be invalid. Lovell v. 
Griffin has, in effect, held that discretionary control in the 
general area of free speech is unconstitutional. Therefore, 
the hazard that the license properly granted would be im- 
properly revoked is far too slight to justify declaring the 
valid part of the ordinance, which is alone now at issue, 
also unconstitutional 


The Cuter Justice filed a dissenting opinion. The 
grounds for his dissent appear from the following 
excerpts: 


he ordinance in the Opelika case should be. held in- 
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That purpose cannot rightly be defeated by so trans 
parent a subterfuge as the pronouncement that, while a 
license may not be required if its award is contingent upon 
the whim of an administrative officer, it may be if its 
retention and the enjoyment of the privilege which it 
purports to give is wholly contingent upon his whim. 
In either case enjoyment of the freedom is dependent upon 
the same contingency and the censorship is as effective 
in one as in the other. Nor is any palliative afforded by 
the assertion that the defendant's failure to apply for a 
license deprives him of standing to challenge the ordinance 
because of its revocation provision, by the terms of which 
retention of the license and exercise of the privilege may 
be cut off at any time without cause. 


In answer to the point in the prevailing opinion that 


no application was made for the license, it is declared: 


It is of no significance that the defendant did not apply 
for a license. As this Court has often pointed out, when 
a licensing statute is on its face a lawful exercise of 
regulatory power, it will not be assumed that it will be 
unlawfully administered in advance of an actual denial of 
application for the license. But here it is the prohibition 
of publication, save at the uncontrolled will of public 
officials, which transgresses constitutional limitations and 
makes the ordinance void on its face. 


In further discussion of the effect of the tax and the 
refusal of Jehovah’s Witnesses to pay it, the Cures 
JUSTICE says: 


As appears by stipulation or undisputed testimony, 
the defendants are Jehovah’s Witnesses, engaged in spread- 
ding their religious doctrines in conformity to the teachings 
of St. Matthew, Matt. 10:11-14 and 24:14, by going from 
city to city, from village to village, and house to house, 
to proclaim them. After asking and receiving permission 
from the householder, they play to him phonograph 
records and tender to him books or pamphlets advocating 
their religious views. For the latter they ask payment of 
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a nominal amount, two to five cents for the pamphlets 
and twenty-five cents for books, as a contribution to the 
religious cause which they seek to advance. But they 
distribute the pamphlets, and sometimes the books, gratis 
when the householder is unwilling or unable to pay for 
them. The literature is published for such distribution 
by non-profit charitable corporations organized by Jeho- 
vah’s Witnesses. The funds collected are used for the 
support of the religious movement and no one derives a 
profit from the publication and distribution of the litera- 
ture. In the Opelika case the defendant’s activities were 
confined to distribution of literature and solicitation of 
funds in the public streets. 


* * . 


... If the distribution of the literature had been carried on 
by the defendants without solicitation of funds, there 
plainly would have been no basis, either statutory or con- 
stitutional, for levying the tax. It is the collection of 
funds which has been seized upon to justify the extension, 
to the defendants’ activities, of the tax laid upon business 
callings. But if we assume, despite our recent decision 
in Schneider v. State, 308 U. S. 147, 163, that the essential 
character of these activities is in some measure altered by 
the collection of funds for the support of a religious un- 
dertaking, still it seems plain that the operation of the 
present flat tax is such as to abridge the privileges which 
the defendants here invoke. 


Concluding the dissenting opinion, the CHteF JUSTICE 
Says: 

Freedom of press and religion, explicity guaranteed by 
the Constitution, must at least be entitled to the same 
freedom from burdensome taxation which it has been 
thought that the more general phraseology of the com- 
merce clause has extended to interstate commerce. What- 
ever doubts may be entertained as to this Court’s function 
to relieve, unaided by Congressional legislation, from bur- 
densome taxation under the commerce clause, see Gwin, 
etc. Inc. v. Henneford, 305 U. S. 434, 441, 446-55; McCarroll 
v. Dixie Lines, 309 U. S. 176, 184-85, it cannot be thought 
that that function is wanting under the explicit guaranties 
of freedom of speech, press and religion. In any case the 
flat license tax can hardly become any the less burdensome 
or more permissible, when levied on activities within the 
protection extended by the First and Fourteenth Amend- 
ments both to the orderly communication of ideas, educa- 
tional and religious, to persons willing to receive them, see 
Cantwell v. Connecticut, supra, and to the practice of 
religion and the solicitation of funds in its support. 
Schneider v. State, supra. 

In its potency as a prior restraint on publication the 
flat license tax falls short only of outright censorship or 
suppression. The more humble and needy the cause, the 
more effective is the supression. 

Mr. Justice Biack, Mr. Justice DoucLas and Mr. 
Justice Murpny, joined in this opinion. 

Mr. Justice Murpny filed a dissenting opinion in 
which the Cuter Justice, Mr. Justice BLack and Mr. 
Justice Douctas concurred. The dissenting opinion 
opens with the following paragraph: 

When a statute is challenged as impinging on freedom 
of speech, freedom of the press, or freedom of worship, 
those historic privileges which are so essential to our 
political welfare and spiritual progress, it is the duty of this 
Court to subject such legislation to examination, in the 
light of the evidence adduced, to determine whether it is 
so drawn as not to impair the substance of those cherished 
freedoms in reaching its objective. Ordinances that may 
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operate to restrict the circulation or dissemination of 
ideas on religious or other subjects should be framed with 
fastidious care and precise language to avoid undue en- 
croachment on these fundamental liberties. And the pro- 
tection of the Constitution must be extended to all, not 
only to those whose views accord with prevailing thought 
but also to dissident minorities who energetically spread 
their beliefs. Being satisfied by the evidence that the 
ordinances in the cases now before us, as construed and 
applied in the state courts, impose a burden on the circula- 
tion and discussion of opinion and information in matters 
of religion, and therefore violate the petitioners’ rights to 
freedom of speech, freedom of the press, and freedom of 
worship in contravention of the Fourteenth Amendment, 
I am obliged to dissent from the opinion of the Court. 


The opinion stresses the fact that Jehovah’s Witnesses 
were ordained ministers preaching the gospel, that they 
were not perpetrating a fraud or demeaning them- 
selves in obnoxious manner and that the literature 
distributed was not offensive to morals or created any 
“clear and present danger” to organized society. 

The fundamental basis of the doctrine of freedom of 
speech and freedom of the press are stated and many 
cases cited and analyzed and on that subject it is said: 


Freedom of speech, freedom of the press, and freedom 
of religion all have a double aspect—freedom of thought 
and freedom of action. Freedom to think is absolute of 
its own nature; the most tyrannical government is power- 
less to control the inward workings of the mind. But even 
an aggressive mind is of no missionary value unless there 
is freedom of action, freedom to communicate its message 
to others by speech and writing. Since in any form of 
action there is a possibility of collision with the rights of 
others, there can be no doubt that this freedom to act is 
not absolute but qualified, being subject to regulation in 
the public interest which does not unduly infringe the 
right. 

Coming to the subject of freedom of religion, Mr. 
Justice MURPHY Says: 


Petitioners were itinerant ministers going through the 
streets and from house to house in different communities, 
preaching the gospel by distributing booklets and 
pamphlets setting forth their views of the Bible and the 
tenets of their faith. While perhaps not so orthodox as 
the oral sermon, the use of religious books is an old, rec- 
ognized and effective mode of worship and means of 
proselytizing. For this petitioners were taxed. The mind 
rebels at the thought that a minister of any of the old 
established churches could be made to pay fees to the 
community before entering the pulpit. These taxes on 
petitioners’ efforts to preach the “news of the Kingdom” 
should be struck down because they burden petitioners’ 
right to worship the Deity in their own fashion and to 
spread the gospel as they understand it. There is here 
no contention that their manner of worship gives rise to 
conduct which calls for regulation, and these ordinances 
are not aimed at any such practices. 


A parallel is drawn between the troubles of Jehovah's 
Witnesses and the struggles of various dissentient groups 
in American colonies for religious freedom which cul- 
minated in the Virginia Statute for Religious Freedom, 
the Northwest Ordinance of 1787 and the First Amend- 
ment. Concluding his dissent, Mr. Justice Murpuy 
says: 
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By applying these occupational taxes to petitioners’ non- 
commercial activities, respondents now tax sincere efforts 
to spread religious beliefs, and a heavy burden falls upon 
a new set of itinerant zealots, the Witnesses. That burden 
should not be allowed to stand, especially if, as the excluded 
testimony in No. 280 indicates, the accepted clergymen of 
the town can take to their pulpits and distribute their 
literature without the impact of taxation. Liberty of con- 
science is too full of meaning for the individuals in this 
nation to permit taxation to prohibit or substantially 
impair the spread of religious ideas, even though they are 
controversial and run counter to the established notions 
of a community. If this Court is to err in evaluating claims 
that freedom of speech, freedom of the press, and freedom 
of religion have been invaded, far better that it err in being 
overprotective of these precious rights. 


Mr. Justice BLack, Mr. Justice DoucLtas and Mr. 
Justice Murpny referred to the decision in the Gobitis 
case and make interesting record of their change of 
mind: 


The opinion of the Court sanctions a device which in 
our opinion suppresses or tends to suppress the free exercise 
of a religion practiced by a minority group. This is but 
another step in the direction which Minersville School 
District v. Gobitis, 310 U. S. 586, took against the same 
religious minority and is a logical extension of the 
principles upon which that decision rested. Since we 
joined in the opinion in the Gobitis case, we think this 
is an appropriate occasion to state that we now believe 
that it was also wrongly decided. Certainly our democratic 
form of government functioning under the historic Bill of 
Rights has a high responsibility to accommodate itself to 
the religious views of minorities however unpopular and 
unorthodox those views may be. The First Amendment 
does not put the right freely to exercise religion in a 
subordinate position. We fear, however, that the opinions 
in this and in the Gobitis case do exactly that. 


Joseph F. Rutherford, Hayden Covington and Os- 
mond K. Frankel argued the cases for Jehovah’s Wit- 
nesses; John W. Guider argued the case for the City of 
Opelika and there were no appearances for the respond- 
ent in the other two cases. 


Administrative Law—Federal Communications 
Commission—Chain Broadcasting Regulations— 


Method of Federal Review 


The regulations of the Federal Communications Commission 
prescribigg the method to be employed in the conduct of broad- 
casting network systems and declaring its policy to be to refuse 
licenses to broadcasting stations which enter into contracts 
contrary to those regulations, are in effect final orders. When 
without further action they affect injuriously contractual activ- 
ities and financial transactions, they are subject to judicial 
review under the provisions of Section 402 (a) of the Communi- 
cations Act of 1934, and the Urgent Deficiencies Act. 


Columbia Broadcasting System, Inc. v. U. S., 86 Adv. 
Op. 1066; 62 Sup. Ct. Rep. 1194; U. S. Law Week 4443, 
(No. 1026, decided June 1, 1942). 

The Federal Communications Commission promul- 
gated regulations that no licenses would be granted to 
any broadcasting station which enters into contracts 
with any broadcasting network organizations of a type 
described in the regulations, and therein declared to 
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affect injuriously the ability of the stations and nation- 
wide networks to carry on their business effectively and 
to render service to the public. 

Columbia Broadcasting System pursuant to § 402 
(a) of the Communications Act brought suit against 
the United States in the Southern District of New York 
to enjoin the enforcement of the Commission’s order 
“as contrary to the public interests and beyond the 
commission’s statutory authority” and alternatively as 
“an unconstitutional delegation of legislative power by 
Congress” and as depriving Columbia of property 
“without due process of law.” 

The case was heard by a court of three judges. The 
Federal Communications Commission and the Mutual 
Broadcasting System were permitted to intervene, as 
defendants. The three-judge court granted the govern- 
ment’s motion to dismiss the complaint for want of 
jurisdiction and stayed the operation of the Commis- 
sion’s order pending appeal. The Supreme Court re- 
versed the judgment of the statutory court. The ques- 
tion for decision was whether Columbia was entitled 
to secure a judicial review of the order by a suit brought 
under 402 (a) of the Communications Act. 


The facts stated in Columbia’s bill of complaint 
may be summarized as follows: 


Columbia has been engaged in the business of nation- 
wide network or chain broadcasting since 1927. It has 
acquired a large amount of valuable physical property 
used in its business and has built up a valuable 
good-will. 


Its commitments by long term contracts for broad- 
casting expenditures aggregate more than four million 
dollars for furnishing and broadcasting news and pro- 
grams in the next few years. 

Chain broadcasting is defined as “simultaneous 
broadcasting of an identical program by two or more 
connected stations,” for which the broadcaster pre- 
pares radio programs, engages performers in advance, 
simultaneously broadcasting them over a large number 
of radio stations, to which the programs are transmitted. 
Columbia’s programs are divided into two classes “com- 
mercial programs” sponsored and paid for by adver- 
tisers, and “sustaining programs” furnished by Colum- 
bia and not paid for by any advertiser. Columbia agrees 
not to furnish its sustaining programs to other stations 
in the same city. The affiliated stations agree not to 
broadcast programs of any other network; the con- 
tract contains one clause “of critical importance in the 
present litigation” that the affiliated station will, on 
not less than 28 days’ notice from Columbia, broadcast 
the commercial program furnished by Columbia for 
at least 79 hours. per week. The bill alleges that those 
provisions of Columbia’s contract are “indispensable 
to the maintenance and efficient operation of its network 
and to the existence of a network broadcasting system 
and to enable Columbia to compete with other adver- 
tising media.” 


485 































REVIEW OF RECENT SUPREME COURT DECISIONS 


The opinion of the Court was delivered by the 
CureF Justice. He calls attention to the recitals in the 
bill that the order and the amended order were charac- 
terized by the Commission as “the expression of the 
general policy we will follow in exercising our licensing 
power.” 

The opinion describes in careful detail the provi- 
sions of the regulations that no license shall be granted 
to a broadcasting station having contracts with a net- 
work organization containing any of the provisions 
which are characteristic of Columbia’s contract with its 
afhliates, particularly those by which a station is pre- 
vented from broadcasting the programs of any other 
network organization or prevent any other station from 
serving substantially the same area or preventing 
another station which serves a different area from broad- 
casting any program of the network organization. 

The bill of complaint alleges that the regulations 
are intended to prohibit station licensees from having 
agreements of the kind Columbia has with its affiliates. 
The fear inspired by these regulations that their licenses 
will not be granted or renewed has caused Columbia 
licensees to cancel and to threaten to cancel their affili- 
ated contracts and to give notice of their intent so to 
do, and that all the harmful consequences complained 
of will follow from the mere existence of the regulation 
without any further action on the part of the com- 
mission. 

After the long and careful summary of the record 
which has here been necessarily abbreviated, the CHTEF 
JUSTICE says: 

Accepting the allegations of the complaint as true, as 
for present purposes we must, it is evident that application 
by the Commission of its regulations in accordance with 
their terms would disrupt appellant’s broadcasting system 
and seriously disorganize its business. As the bill alleges, sta- 
tion licenses have been renewable by the Commission an- 
nually, whereas appellant’s contracts are for five year 
periods and many of them will survive the expiration of the 
existing licenses to the affiliated stations. Under Regula- 
tions 3.101, 3.102, 3.103 and 3.104, each affiliate must 
repudiate his contract or be denied the renewal of his 
license. In either case this would deprive appellant of the 
station’s participation in its network, for which its con- 
tracts call. 

Regulation 3.104 not only requires all options by ap- 
pellant to be exercised on 56 days’ rather than 28 days’ 
notice as at present, but provides that no option time is 
exclusive of other networks, and thus allows to appellant 
no option time within which it can command the use of 
affiliated stations for any program for broadcasting on a 
national scale. These sections together thus operate to 
break down the network enterprise in which appellant 
and its affiliates are by their contracts cooperating, and to 
substitute a system in which every station is available to 
every network on a “first come first served basis.” 

The Cuter Justice next considers the relevant stat- 
utory provisions. As to these he says: 

A proceeding to set aside an order of the Commission 
under § 402(a) and the Urgent Deficiencies Act is a 
plenary suit in equity. Hence the questions raised by the 
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motion to dismiss are whether the Commission’s order is 
an “order,” review of which is authorized by § 402 (a) of 
the Act, and if so whether the bill states a cause of action 
in equity. The suit cannot be maintained unless both 
questions are answered in the affirmative. 


* + . 


. . Since the Commission’s order neither grants, denies 
nor modifies any license, any review in advance or independ 
ently of an application for a station license must be under 
§ 402(a), and then only if the Commission's order pro- 
mulgating the regulations is an “order” within the mean 
ing of this section. The particular label placed upon it by 
the Commission is not necessarily conclusive, for it is the 
substance of what the Commission has purported to do and 
has done which is decisive. 


Commenting upon the Commission’s investigation 
on the contractual relations between the networks and 
the stations the CHIEF JUSTICE says: 


The order is thus in its genesis and on its face, and in 
its practical operation, an order promulgating regulations 
which operate to control such contractual relationships 
and it was adopted by the Commission in the avowed 
exercise of its rule-making power. Such regulations which 
affect or determine rights generally, even though not 
directed to any particular person or corporation, when 
lawfully promulgated by the Interstate Commerce Com- 
mission, have the force of law and are orders reviewable 
under the Urgent Deficiencies Act. 


Pointing out the legal consequences which would 
automatically flow from the regulations, it is declared: 


The regulations here prescribe rules which govern the 
contractual relationships between the stations and the net- 
works. If the applicant for a license has entered into an 
affiliation contract, the regulations require the Commission 
to reject his application. If a licensee renews his contract, 
the regulations, with the sanction of § 312(a), authorize 
the Commission to cancel his license. In a proceeding for 
revocation or cancellation of a license, the decisive question 
is whether the station, by entering into a contract, has 
forfeited its right to a license as the regulations prescribe. 
It is the signing of the contract which, by virtue of the 
regulations alone, has legal consequences to the stations 
and to appellant. The regulations are not any the less re- 
viewable because their promulgation did not operate of 
their own force to deny or cancel a license. It is enough that 
failure to comply with them penalizes licensees, and 
appellant, with whom they contract. If an administrative 
order has that effect it is reviewable and it does not cease 
to be so merely because it is not certain whether the Com 
mission will enforce the penalty incurred under its regula 
tions for non-compliance. 


* . * 


Most rules of conduct having the force of law are not 
self-executing but require judicial or administrative action 
to impose their sanctions with respect to particular in 
dividuals. Unlike an administrative order or a court judg 
ment adjudicating the rights of individuals, which is bind 
ing only on the parties to the particular proceeding, a valid 
exercise of the rule-making power is addressed to and sets 
a standard of conduct for all to whom its terms apply. 
It operates as such in advance of the imposition of sanc- 
tions upon any particular individual. It is common ex- 
perience that men conform their conduct to regulations by 
governmental authority so as to avoid the unpleasant legal 
consequences which failure to conform entails. And in 
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this case it is alleged without contradiction that numerous 
affiliated stations have conformed to the regulations to 
avoid loss of their licenses with consequent injury to 
appellant. 


Replying to a contention of the government that the 
regulations were addressed only to the commission, the 


CHIEF J]USTICE says 


It is no answer to say that the regulations are addressed 
only to the Commission and merely prohibit it from grant- 
ing—and authorize it to cancel—licenses in the case of all 
stations entering into such contracts, and that accordingly 
all stations are left free to enter into contracts or not as 
they choose. They are free only in the sense that all those 
who do not choose to conform to regulations which may 
be determined to be lawful are free by their choice to 
accept the legal consequences of their acts. Failure to 
comply with the regulations entails such consequences to 
the station owner and to appellant. These are the loss of 
the affliated stations’ licenses if they adhere to their con- 
tracts, and disruption of appellant’s network through the 
declared unlawfulness of the contracts, if the regulations 


are valid. 


The question had been raised that if Columbia had 


any equitable cause of action it must be prosecuted in 


an ordinary suit. As to this the CHIEF JUSTICE says: 


. But we think this mistakes both the nature of the reg- 
ulations and the purpose of suits under that Act, as in- 
corporated in § 402(a). Such a cause of action obviously 
can arise only because of the operation of the regulations. 
The regulations are the effective implement by which the 
injury complained of is wrought, and hence must be the 
object of the attack. It is because they are an exercise of 
the rule-making because they presently 
determine rights on the basis of which the Commission is 
required to withhold licenses and authorized to cancel 
them, that there is an order within the meaning of 
§ 402(a) and the Urgent Deficiencies Act. 


power, and 


The Commission also contended that a mere an- 
nouncement of policy was not a sufficient basis for 
judicial review and said that the order promulgating 
announcement of policy was “no more subject to re- 
view than a press release similarly announcing its 
policy.” To which the Cuter Justice replies: 


... The Commission’s contention that the regulations are 
no more reviewable than a press release is hardly reconcil 
able with its own recognition that the regulations afford 
legal basis for cancellation of the license of a station if it 
renews its contract with appellant. 


Concluding his opinion the Curler JUSTICE says: 


We need not stop to discuss here the great variety of 
administrative rulings which, unlike this one, are not 
reviewable—either because they do not adjudicate rights 
or declare thern legislatively, or because there are adequate 
administrative remedies which must be pursued before 
resorting to judicial remedies, or because there is no 
occasion to resort to equitable remedies. But we should 
not for that reason fail to discriminate between them and 
this case in which, because of its peculiar circumstances, 
all the elements prerequisite to judicial review are present. 
The ultimate test of reviewability is not to be found in an 
overrefined technique, but in the need of the review to 
protect from the irreparable injury threatened in the 
exceptional case by administrative rulings which attach 
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legal consequences to action taken in advance of other 
hearings and adjudications that may follow, the results of 
which the regulations purport to control. 


We conclude that the Commission's promulgation of the 
regulations is an order reviewable under § 402(a) of the 
Act, and that the bill of complaint states a cause of action 
in equity. The stay now in effect will be continued, on terms 
to be settled by the court below. 

Mr. Justice BLAck took no part in the consideration 
or decision of the case. 

Mr. Justice FRANKFURTER dissented and Mr. Justice 
Reep and Mr. Justice DouGLas joined. 

In the dissenting opinion he reviews prior decisions 
which seem to him to be in direct conflict with the 
majority Opinion. 

He also reviews at length the allegations of the bill, 
the provisions of the regulation, its status and effect, 
and denies that it has the necessary characteristics of 
a reviewable order. The tenor of his dissent may be 
gathered from the following excerpt: 

We need go no farther than this litigation to perceive 
the unfortunate effects of premature judicial review. The 
chain broadcasting regulations were issued on May 2, 1941, 
more than a year ago. They were adopted by the Com 
mission as a consequence of its finding, after an investiga 
tion lasting more than three years, that certain features of 
network-affiliation contracts prevented licensees from 
effectively discharging their obligation to render the fullest 
service to the listening public. The policy formulated by 
the Commission may or may not be wise—that is not our 
concern. But we cannot blink the fact that this litigation 
has for more than a year prevented the Commission from 
testing by experience the practical wisdom of a policy found 
by it to be required by the public interest. The commence- 
ment of a proceeding under § 402(b) would not have 
presented the jurisdictional problems present in_ this 
proceeding. Surely those desirous of a speedy adjudication 
of the issue of the validity of the regulations were aware 
that the commencement of a proceeding under § 402 (a) 
would not produce a prompt adjudication on the merits, 
but that it would instead result in postponing for a con- 
siderable period the effective date of the regulations, with 
all the contingent advantages afforded by such postpone- 
ment. 

Hardship there may well come through action of an 
administrative agency. But to slide from recognition of a 
hardship to assertion of judisdiction is once more to assume 
that only the courts are the guardians of the rights and 
liberties of the people. 

The case was argued by Mr. Charles E. Hughes, Jr., 
for Columbia; by Mr. Telford Taylor, General Counsel, 
Federal Communications Commission, for the United 
States and for the Communications Commission; and 
by Mr. Louis G. Caldwell for Mutual Broadcasting Co. 

National Broadcasting Co. v. U. S., 86 Adv. Op. 
1066; 62 Sup. Ct. Rep. 1214; U. S Law Week 4443, (No. 
1025, decided June 1, 1942), was also reversed on the 
authority of the foregoing case. 

The case was argued by Mr. John T. Cahill for 
National; and by Mr. Telford Taylor, General Counsel, 
Federal Communications Commission, for the United 


States and for the Communications Commission. 
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Statutes—Fair Labor Standards Act— 
Interstate Commerce 


The provisions of the Fair Labor Standards Act of 1938 as 
to minimum wages and overtime are applicable to employees 
engaged in the operation and maintenance of a building in 
which goods for interstate commerce are produced by the occu- 
pants of the building. 


Kirschbaum v. Walling, Admr., and Arsenal Build- 
ing Corporation v. Walling, Admr., 86 Adv. Op. 1054; 
62 Sup. Ct. Rep. 1116; U. S. Law Week 4430. (Nos..910 
and 924, decided June 1, 1942). 

In the Kirschbaum case, No. 910, a building in Phila- 
delphia was rented to manufacturers of men’s and 
boys’ clothing. In the Arsenal Building case, No. 924, 
a 22-story building in New York City was occupied by 
tenants who manufacture or buy and sell ladies’ gar- 
ments. 


It was admitted in both cases that the tenants were 
principally engaged in the production of goods for 
interstate commerce but the owners of the building 
employed engineers, firemen, elevator operators, elec- 
tricians, watchmen and porters who performed the 
necessary duties of persons charged with the effective 
maintenance of the buildings. 

The Administrator of the Wage and Hours Division 
of the U. S. Department of Labor brought suit against 
the owners of the buildings to enjoin violation of the 
Fair Labor Standards Act in paying wages at lower 
rates than those fixed by the Act. 

In case No. 910 the District Court granted an in- 
junction and the Circuit Court of Appeals, Third Cir- 
cuit, affirmed. 

In No. 924 the District Court denied an injunction 
but the Circuit Court of Appeals for the Second Circuit 
reversed. 

The Supreme Court took the case by certiorari be- 
cause of the important questions presented as to scope 
of the Fair Labor Standards Act, notwithstanding the 
concurrence of the views of the two circuit courts, and 
affirmed the decisions of the Circuit Courts of Appeals. 

The opinion of the Court was delivered by Mr. Justice 
FRANKFURTER. He opens his discussion as follows. 


To search for a dependable touchstone by which to 
determine whether employees are “engaged in commerce 
or in the production of goods for commerce” is as reward- 
ing as an attempt to square the circle. The judicial task 
in marking out the extent to which Congress has exercised 
its constitutional power over commerce is not that of 
devising an abstract formula. Perhaps in no domain of 
public law are general propositions less helpful and indeed 
more mischievous than where boundaries must be drawn 
under a federal enactment between what it has taken over 
for administration by the central Government and what 
it has left to the States. To a considerable extent the task 
is one of accommodation as between assertions of new 
federal authority and historic functions of the individual 
States. The expansion of our industrial economy has in- 
evitably been reflected in the extension of federal authority 
over economic enterprise and its absorption of authority 
previously possessed by the States. Federal legislation of 
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this character cannot therefore be construed without regard 
to the implications of our dual system of government. 


Mr. Justice FRANKFURTER declares that the process of 
legislation in the regulation of commerce has been 
“strikingly empiric.” That statement is verified by an 
examination of the many cases cited and reviewed in 
the opinion and from which the following is deduced. 


We cannot, therefore, indulge in the loose assumption 
that when Congress adopts a new scheme for federal in- 
dustrial regulation, it thereby deals with all situations 
falling within the general mischief which gave rise to the 
legislation. Such an assumption might be valid where 
remedy of the michief is the concern of only a single unitary 
government. It cannot be accepted where the practicali- 
ties of federalism—or, more precisely, the underlying 
assumptions of our dual form of government and the con- 
sequent presuppositions of legislative draftsmanship which 
are expressive of our history and habits—cut across what 
might otherwise be the implied range of the legislation. 
Congress may choose, as it has chosen frequently in the 
past, to regulate only part of what it constitutionally can 
regulate, leaving to the States activities which, if isolated, 
are only local. 

Here again cases are cited and analyzed, after which 
Mr. Justice FRANKFURTER continues as follows: 


. . The history of Congressional legislation regulating 
not only interstate commerce as such but also activities 
intertwined with it, justifies the generalization that, when 
the federal government takes over such local radiations in 
the vast network of our national economic enterprise and 
thereby radically readjusts the balance of state and national 
authority, those charged with the duty of legislating are 
reasonably explicit and do not entrust its attainment to 
that retrospective expansion of meaning which properly 
deserves the stigma of judicial legislation. 


In the interpretation of the Act and its application 
to employees of the class here under consideration who 
although not named in the Act were considered by the 
Administrator to be embraced in its terms, the history 
of the legislation was considered and reviewed and Mr. 
Justice FRANKFURTER says: 

Since the scope of the Act is not coextensive with the 
limits of the power of Congress over commerce, the question 
remains whether these employees fall within the statutory 
definition of employees “engaged in commerce or in the 
production of goods for commerce,” construed as the 
provision must be in the context of the history of federal 
absorption of governmental authority over industrial 
enterprise. 

* * . 


We start with the weighty opinions of the two Circuit 
Courts of Appeals that the employees here are within the 
Act because they were engaged in occupations “necessary 
to the production” of goods for commerce by the tenants. 
Without light and heat and power the tenants could not 
engage, as they do, in the production of goods for interstate 
commerce. The maintenance of a safe, habitable building 
is indispensable to that activity. The normal and spon- 
taneous meaning of the language by which Congress 
defined in § 3(j) the class of persons within the benefits of 
the Act, to wit, employees engaged “in producing, manu- 
facturing, mining, handling, transporting, or in any other 
manner working on such goods, or in any process or 
occupation necessary to the production thereof,” encom- 
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passes these employees, in view of their relation to the 
conceded production of goods for commerce by the tenants. 


In answer to the contention of the owners of the 
building that the building industry is purely local in 
its nature, and that the Act does not apply where the 
employer is not himself engaged in an industry par- 
taking of interstate commerce, Mr. Justice FRANKFURTER 
says: 


. The petitioners assert, however, that the building 
industry of which they are part is purely local in nature 
and that the Act does not apply where the employer is not 
himself engaged in an industry partaking of interstate 
commerce. But the provisions of the Act expressly make 
its application dependent upon the character of the em- 
ployees’ activities. And, in any event, to the extent that 
his employees are “engaged in commerce or in the produc- 
tion of goods for commerce,” the employer is himself so 
engaged. Nor can we find in the Act, as do the petitioners, 
any requirement that employees must themselves par- 
ticipate in the physical process of the making of the goods 
before they can be regarded as engaged in their production. 
Such a construction erases the final clause of § 3(j) which 
includes employees engaged “in any process or occupation 
necessary to the production” and thereby does not limit 
the scope of the statute to the preceding clause which 
deals with employees “in any other manner working on 
such goods.”’ 


The lower courts had given consideration to the 
definition of the word “necessary.’”’ Counsel for the 
contending parties had also emphasized the importance 
of that word and presented their opposing views. As 
to that word Mr. Justice FRANKFURTER Says: 


... In our judgment, the work of the employees in these 
cases had such a close and immediate tie with the process 
of production for commerce, and was therefore so much 
an essential part of it, that the employees are to be regarded 
as engaged in an occupation “necessary to the production 
of goods for commerce.” What was said about a related 
problem is not inapposite here: ‘“Whatever terminology 
is used, the criterion is necessarily one of degree and must 
be so defined. This does not satisfy those who seek for 
mathematical or rigid formulas. But such formulas are 
not provided by the great concepts of the Constitution such 
as “interstate commerce,” “due process,” “equal protec- 
tion.” In maintaining the balance of the constitutional 
grants and limitations, it is inevitable that we should define 
their applications in the gradual process of inclusion and 
exclusion. 


—_ 


‘he opinion closes with the rejection of a minor point. 


A final objection to the decisions below need not detain 
us long. The petitioners’ buildings cannot be regarded as 
“service establishments” within the exemption of § 13 (a) 
(2). Selling space in a loft building is not the equivalent 
of selling services to consumers, and, in any event, the 
“greater part” of the “servicing’’ done by the petitioners 
here is not in intrastate commerce. The suggestion that 
the Act, if applied to these employees, goes beyond the 
bounds of the commerce power is without merit. 


Mr. William Clark Mason argued the case for Kirsch- 
baum; Mr. Walter Gordon Merritt argued the case for 
Arsenal Building Corporation; and Mr. Charles Fahy, 
Solicitor General, argued the case for the Government. 
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Administrative Law—Labor Law—Wages and Hours— 
The Fair Labor Standards Act 


While the Fair Labor Standards Act seems to deal only with 
employment in which hours and compensation are definitely 
fixed and does not specifically embrace employment where the 
hours of service are indefinite and fluctuate from time to time, 
nevertheless employer and employee may agree on a basic rate 
per hour applicable to fluctuating hours of employment and 
may agree upon the payment of time and a half computed on 
that basic rate if the result of that computation is not less than 
that prescribed in the Act. 


Walling, Administrator, v. A. H. Belo Corporation, 
86 Adv. Op. 1166; 62 Sup. Ct. Rep. 1223; U. S. Law 
Week, 4455. (No. 622, decided June 8, 1942). 


The Belo Corporation, publisher of the Dallas 
Morning News and the owner of radio station WFAA, 
has some 600 employees. Those in the mechanical 
departments work under a collective bargaining agree- 
ment and are not affected by the Fair Labor Standards 
Act. Others, and particularly those in the newspaper 
business, work irregular hours, and before the effective 
date of that Act the Corporation had been paying its 
newspaper employees more than the minimum wage 
required by the Act. They were also given vacations at 
full pay, bonuses at the end of the year, full pay during 
illness, and time off to attend to personal affairs with- 
out deductions. When their work required long hours 
in any week, they were given compensating time off in 
succeeding weeks. Life insurance was carried for them 
at the expense of the employer. 


In order to meet the requirements of the Fair Labor 
Standards Act and to adjust wages and hours of its 
newspaper employees to the spirit of that Act (it did 
not specifically deal with those whose employment 
required irregular and unspecified hours of labor) the 
employees were notified that “without reducing the 
amount of money which you receive each week, we 
advise that from and after October 24, 1938, your basic 
rate of pay will be . . . 67 . cents per hour for the 
first forty-four hours each week, and that for time over 
forty-four hours each week you will receive for each 
hour of work not less than one and one-half time . 
the basic rate above mentioned, with a guaranty on our 
part that you shall receive weekly, for regular time and 
for such overtime as the necessities of the business 


may demand, a sum not less than... $40...” 


This adjustment went into force and was continued 
eighteen months to the apparent satisfaction of em- 
ployer and employees. The employer was then advised 
through the Wage and Hour Division that the arrange- 
ment was in violation of the Act and that it was liable 
to its employees in an amount of from 30 to 60 thousand 
dollars. 


The employer thereupon brought suit for a declara- 
tory judgment in the District Court for the Northern 
District of Texas, making three of its employees and 
the regional director of the Wage and Hour Division 
defendants. The defendant employees answered that 
they and all the other employees affected by the system 


489 


























approved of it. The regional director then instituted 
suit to enjoin the employer from continuing to operate 
the wage system above described. The two suits were 
consolidated and tried together. The district court 
entered a declaratory judgment for the employer and 
dismissed the director’s bill for an injunction. The 
director appealed to the Circuit Court of Appeals from 
the dismissal of its complaint. That court affirmed the 
judgment of the district court. It found that the con- 
tracts were bona fide contracts of employment and that 
they intended to and did really fix the regular rates 
at which each employee was employed. Certiorari was 
granted because of the importance of the question in 
the administration of the Act, and the Supreme Court 
affirmed the decision of the Circuit Court of Appeals. 


The opinion of the Court was delivered by Mr. Justice 
Byrnes. After setting forth the proceedings and conten- 
tions in the lower courts, he says: 

It is no doubt true, as petitioner contends, that the 
purpose of respondent's arrangement with its employees 
was to permit as far as possible the payment of the same 
total weekly wage after the Act as before. But nothing 
in the Act bars an employer from contracting with his 
employees to pay them the same wages that they received 
previously, so long as the new rate equals or exceeds the 
minimum required by the Act. 

The Act requires that for each hour of work beyond the 
statutory maximum the employees must be paid “not less 
than one and one-half times the regular rate at which he 
is employed.” This case turns upon the meaning of the 
words “the regular rate at which he is employed.” Re- 
pondent contends that the regular rate under the illustrative 
contract, which is set out above and to which we shall refer 
throughout, is 67 cents an hour. Petitioner argues, how 
ever, that the 67 cents hourly rate mentioned in the con- 
tract is meaningless and that the agreement is in effect for 
a weekly salary of $40 without regard to fluctuations in 
the number of hours worked each week. Treating the 
contract as one for a fixed weekly salary, he urges that the 
regular hourly rate for any single week is the quotient 
of the $40 guaranty divided by the number of hours actually 
worked in that week. Under this formula the employee 
is entitled to the regular hourly rate thus determined for 
the first 44 hours each week and to not less than one and 
one-half times that rate for each hour thereafter. 

It was not disputed by counsel for the administrator 
that the question involved raises a question of law as to 
the interpretation of the statutory term “regular rate,” 
and it was agreed that as a matter of law employer and 
employee might establish the “regular rate” by contract. 
The difficulty here arose from the inclusion of the $40 
guaranty. The problem was whether the intention of 
the parties to set 67 cents an hour as the regular rate 
squares with their intention to guarantee a weekly in- 
come of $40. The Administrator’s position was that 
the two objectives are inherently inconsistent and that 
the intention to fix the regular hourly rate at 67 cents 
was overridden by the intention to guarantee the $40 
per week. 


To this, Mr. Justice ByRNEs says: 


We cannot agree. In the first place, when an employee 
works more than 5414 hours in a single week, he is 
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admittedly entitled to more than the $40 guaranty. 


* * * 


In the second place, although it is perfectly true that 
when the employee works less than 5414 hours during the 
week his pay is determined by the $40 guaranty, it does 
not dispose of the problem simply to say this. The question 
remains whether the $40 contemplates compensation for 
overtime as well as basic pay. 

Computations set out in the opinion indicate that in 
any event the employee receives not less than 150% 
of the basic rate, although the overtime rate may vary 
from week to week, and it is declared that nothing in 
the Act forbids such fluctuation. Discussing the position 
of the Administrator, Mr. Justice ByRNEs says: 


The gist of the Administrator’s objection to this inter- 
pretation is that both the basic rate and the overtime rate 
are so “artificial” that the parties to the contract cannot 
fairly be supposed to have intended that it be so construed. 
It cannot be denied that the flexibility of the overtime rate 
is considerable, but this flexibility may well have been in- 
tended if it was the only means of securing uniformity in 
weekly income. Moreover, under the Administrator's in- 
terpretation, the regular rate in the example given is $40 
divided by the number of hours worked each week. Since 
the number of hours worked fluctuates so drastically from 
week to week, this “regular” rate is certainly “irregular” 
in a mathematical sense. And inasmuch as it cannot be 
calculated until after the work week has been completed, 
it is difficult to say that it is “regular” in the sense that 
either employer or employee knows what it is or can plan 
on the basis of it. 


Alternative plans are examined and analyzed and 
applied to the intention of Congress so far as it is ex- 
pressed in the Act. Mr. Justice Byrnes concludes his 


opinion as follows: 


The problem presented by this case is difiicult—difficult 
because we are asked to provide a rigid definition of 
“regular rate’ when Congress has failed to provide one. 
Presumably Congress refrained from attempting such a 
definition because the employment relationships to which 
the Act would apply were so various and unpredictable. 
And that which it was unwise for Congress to do, this 
Court should not do. When employer and employees have 
agreed upon an arrangement which has proven mutually 
satisfactory, we should not upset it and approve an in 
flexible and artificial interpretation of the Act which 
finds no support in its text and which as a practical matter 
eliminates the possibility of steady income to employees 
with irregular hours. Where the question is as close as 
this one, it is well to follow the Congressional lead and 
to afford the fullest possible scope to agreements among 
the individuals who are actually affected. This policy 
is based upon a common sense recognition of the special 
problems confronting employer and employee in businesses 
where the work hours fluctuate from week to week and 
from day to day. Many such employees value the security 
of a regular weekly income. They want to operate on a 
family budget, to make commitments for payments on 
homes and automobiles and insurance. Congress has said 
nothing to prevent this desirable objective. This Court 
should not. 


Mr. Justice Reep dissented, in which dissent Mr. 
Justice Brack, Mr. Justice Doucias and Mr. Justice 
Murpny joined. The basis of the dissent is shown by 
the following excerpts: 
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Ihe Court’s interpretation that, in the absence of bad 
faith, any form of contract which assures the payment of 
the minimum wage and the required overtime complies 
with the Act may be assumed to be correct. But since the 
overtime hours must be compensated “at a rate not less 


than one and one-half times the regular rate at which he 
is employed” (Sec. 7 (a }) ), the regular rate cannot 
be left without “definition,” “flexible” or unfound for this 
case. And once so found, it must be applied to the 


circumstances of this litigation. No all inclusive definition 
will be attempted. The possibilities of variation in con 
tracts are too great. Certainly, however, the Court does 
not mean to say that the employer and employee may 
capriciously select a certain figure, unrelated to the wages 
paid, and say “That is the regular rate of employment.” 
Every contract of employment is assumed, by the statute, 
to contain a “regular rate,” and for each contract it is a 


le gal, not a factual onclusion. 


We come then to this point. Are the contracts here 
involved for weekly wages with variable hours or for 
hourly rates with time and a half of such rates for overtime? 
If the latter, respondent contends the Act has left him 
free to contract with his employees at such hourly regular 
rates as may be agreed upon, limited only by the minimum 
wage requirements. As a court, we must appraise the nature 
of these contracts and in my judgment they are agreements 
for weekly wages for variable hours, with a provision for 
additional compensation per hour contingent upon work 
in excess of an ascertainable number of hours—the number 
of hours of work required for the wages earned under the 
hourly wage terms of the contract to equal the guaranty. 
Until these hours are exceeded, the stipulated wage per 
hour has no demonstrable effect. 


It seems obvious that the guaranty was the heart of the 
arrangement. The effect of the contract in the illustrative 
case is to pay 73 cents an hour for work up to 5414 hours 


and $1.00 (« xpressed 


in the circumlocution of time and a 
half 67 cents) for overtime beyond those hours, with a 
guaranty that ther ill be $40 worth of work each week. 
The “basic” hourly rate, the hours contracted for at 
the basic rate and the stated percentage paid for overtime 
may be varied without effect on earnings provided the 


guaranty and real overtime rate are kept fixed. 


It is the guaranty which gives character to these contracts, 
which determines the amount to be received by the em- 
ployee under its terms, except in the instances of work 
beyond 5414 hours. It is only work beyond the 5414 hours 
which calls for extra pay from the employer. Consequently 
it seems proper to find the regular rate of employment 
by using the guaranty as the dividend and the maximum 
hours possible without increased contract pay as the 
divisor. The objection that this permits statutory overtime 
pay to be computed on contract overtime pay springs from 
the wording of the contract making the guaranty cover 
overtime up to the 5414 hours. This objection loses its 
force with the determination that the guaranty fixes the 
quality of the contract, rather than the so-called basic or 
hourly rate of pay 


The case was argued by Mr. Charles Fahy, Solicitor 
General, for the government and by Mr. Maurice E. 
Purnell, for the employer 
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Administrative Law—Labor Law—Wages and Hours— 
The Fair Labor Standards Act 


The overtime section of the Fair Labor Standards Act of 
1938 applies to an employee working irregular hours for fixed 
weekly wages. The legislative establishment to regulate wages 
and hours exists even though the hours or wages are not 
patently burdensome to health. Long hours and low pay may 
impede the free interstate flow of commodities by creating 
friction and affording opportunities for unfair competition and 
through interruption of work. 


Overnight Motor Transportation Company v. Missel, 
86 Adv. Op. 1159; 62 Sup. Ct. Rep. 1216; U. S. Law 
Week, 4459. (No. 939, decided June 8, 1942). 

This case involves the application of the overtime 
section of the Fair Labor Standards Act of 1938 to an 
employee working irregular hours for a fixed weekly 
wage. One Missel was an employee of the Overnight 
Motor Transportation Company. He acted as a rate 
clerk and performed other incidental duties. His work 
involved wide fluctuations in the time required to 
complete his duties. It began before the effective date of 
the Fair Labor Standards Act. His average work week 
was 65 hours, with a maximum of 80 hours in the first 
year and 75 hours in the second. Nothing above the 
weekly wage was paid, because the maximum work 
weeks, computed at the statutory minimum rates with 
time and a half, did not require an addition to his 
weekly wage. 

Missel brought an action to recover unpaid overtime 
compensation in such sum as might be found due him, 
and additional equal amount as liquidated damages, 
and counsel fee. The trial court decided in favor of the 
employer on the ground that an agreement for a fixed 
weekly wage for irregular hours satisfied the require- 
ments of the Act, and that pay would be adequate which 
amounted to the required minimum for the regular 
hours, and time and a half the minimum for overtime. 
The Circuit Court of Appeals reversed with directions 
to enter judgment for the plaintiff. The Supreme Court 
granted certiorari since the questions involved were 
important in the administration of the Fair Labor 
Standards Act, and affirmed the decision of the Circuit 
Court. 

The opinion of the Court was rendered by Mr. Justice 
Reep. Defining the issues, the opinion says: 

Petitioner renews here its contentions that the private 
right to contract for a fixed weekly wage with employees 
in commerce is restricted only by the requirement that the 
wages paid should comply with the minimum wage schedule 
of the Fair Labor Standards Act, section 6, with overtime 
pay at time and a half that minimum, that in any event 
the Act does not preclude lump sum salaries in excess of 
the minimum, and that a contrary interpretation of the 
statute would render it unconstitutional. 

Taking up the contention of the employer that there 
is no power under the constitution to regulate the hours 
and wages of workers whose pay in every. instance at 
least equals the minimum and whose hours are not in- 
jurious to health, Mr. Justice REEp says: 

But hours or wages not patently burdensome to 
health may yet be subject to regulation to achieve other 
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purposes. We assume here the statutory objectives discussed 
later, i.e., that the act is aimed at hours as well as wages. 
The commerce power is plenary, may deal with activities 
in connection with production for commerce and as said in 
the Darby case, may extend “to those activities intrastate 
which so affect interstate commerce or the exercise of the 
power of Congress over it as to make regulation of them 
appropriate means to the attainment of a legitimate end, 
the exercise of the granted power of Congress to regulate 
interstate commerce”. . . . Long hours may impede 
the free interstate flow of commodities by creating friction 
between production areas with different length workweeks, 
by offering opportunities for unfair competition through 
undue extension of hours, and by inducing labor discontent 
apt to lead to interference with commerce through in- 
terruption of work. 


As to the construction of the statute, Mr. Justice REED 


Says: 


... We agree that the purpose of the act was not limited 
to a scheme to raise substandard wages first by a minimum 
wage and then by increased pay for overtime work. Of 
course, this was one effect of the time and a half provision, 
but another and an intended effect was to require extra 
pay for overtime work by those covered by the act even 
though their hourly wages exceeded the statutory minimum. 
The provision of section 7 (a) requiring this extra pay for 
overtime is clear and unambiguous. It calls for 150% of 
the regular, not the minimum, wage. By this requirement, 
although overtime was not flatly prohibited, financial 
pressure was applied to spread employment to avoid the 
extra wage and workers were assured additional pay to 
compensate them for the burden of a workweek beyond 
the hours fixed in the act. In a period of widespread un- 
employment and small profits, the economy inherent in 
avoiding extra pay was expected to have an appreciable 
effect in the distribution of available work. 


Coming to the interpretation of the words “regular 
rate at which he is employed,” Mr. Justice REED says: 


. . . Since we have previously determined in this opinion, 
in the discussion of petitioner’s objection to the applica- 
tion of the Act on the ground of unconstitutionality, that 
the scope of the commerce power is broad enough to 
support federal regulation of hours, we are concerned at 
this point only with the method of finding the regular 
rate under the contract with respondent. Congress might 
have sought its objective of clearing the channel of com- 
merce of the obstacles of burdensome labor disputes by 
minimum wage legislation only. We have seen that it 
added overtime pay. The wages for minimum pay are ex- 
pressed in terms of so much an hour. Sec. 6(a) (1) —‘‘Not 
less than 25 cents an hour” with raises for succeeding years 
or by order of the Administrator under Sec. 8. Cf. Opp 
Cotton Mills v. Administrator, 312 U. S. 126. Neither 
the wage, the hour nor the overtime provisions of sections 
6 and 7 on their passage spoke specifically of any other 
method of paying wages except by hourly rate. But we have 
no doubt that pay by the week, to be reduced by some 
method of computation to hourly rates, was also covered 
by the act. It is likewise abundantly clear from the words 
of section 7 that the unit of time under that section within 
which to distinguish regular from overtime is the week. 
“No employer shall . . . employ any of his employees . . 
(1) for a workweek longer than forty-four hours 


Sec. 7(a) (1). 


As to the assimilation of the computation of overtime 
for employees under contract for a fixed weekly wage 
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for regular contract hours, to similar computations for 
employees on hourly rates, it is declared: 


... Where the employment contract is for a weekly wage 
with variable or fluctuating hours the same method of 
computation produces the regular rate for each week. As 
that rate is on an hourly basis, it is regular in the statutory 
sense inasmuch as the rate per hour does not vary for the 
entire week, though week by week the regular rate varies 
with ihe number of hours worked. It is true that the longer 
the hours the less the rate and the pay per hour. This 
is not an argument, however, against this method of 
determining the regular rate of employment for the week 
in question. Apart from the Act if there is a fixed weekly 
wage regardless of the length of the workweek, the longer 
the hours the less are the earnings per hour. This method 
of computation has been approved by each circuit court of 
appeals which has considered such problems. 


The employer invoked the presumption that con- 
tracting parties contemplate compliance with law and 
contends that accordingly “there is no warrant for con- 
struing the contract as paying the employee only his 
base pay or ‘regular rate,’ regardless of hours 
worked. ...” On this point, Mr. Justice REED says: 


It is true that the wage paid was sufficiently large to 
cover both base pay and fifty per cent additional for the 
hours actually worked over the statutory maximum without 
violating section six. But there was no contractual limit 
upon the hours which petitioner could have required 
respondent to work for the agreed wage, had he seen fit 
to do so, and no provision for additional pay in the event 
the hours worked required minimum compensation greater 
than the fixed wage. Implication cannot mend a contract 
so deficient in complying with the law. This contract 
differs from the one in Walling v. Belo, decided today, 
where the contract specified an hourly rate and not less 
than time and a half for overtime, with a guaranty of a 
fixed weekly sum, and required the employer to pay more 
than the weekly guaranty where the hours worked at the 
contract rate exceeded that sum. 


As to the claim of the employee under the liquidated 
damages provision of the Act, after reviewing the history 
of the legislation, Mr. Justice REep says: 


Perplexing as petitioner’s problem may have been, the 
difficulty does not warrant shifting the burden to the 
employee. The wages were specified for him by the statute, 
and he was no more at fault than the employer. The 
liquidated damages for failure to pay the minimum wages 
under sections 6(a) and 7(a) are compensation, not a 
penalty or punishment by the Government. . . . The 
retention of a workman’s pay may well result in damages 
too obscure and difficult of proof for estimate other than 
by liquidated damages. . . . Nor can it be said that the 
exaction is violative of due process. It is not a threat of 
criminal proceedings or prohibitive fines, such as have been 
held beyond legislative power by the authorities cited by 
petitioner. Even double damages treated as penalties have 
been upheld as within constitutional power. 


The Cnrer Justice concurred in the result. Mr. 
Justice Rosperts dissented. 


The case was argued by Messrs. J. Ninian Beall and 
John R. Norris for the transportation company and by 
Mr. Charles Fahy, Solicitor General, for the employee, 
Missel. 
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Taxation—Real Estate Taxes 


In general, taxes paid on real estate are “deductible only by 
the person on whom they are imposed.” The law of the place 
determines upon whom they are imposed. In Maryland taxes 
are imposed upon the owner notwithstanding an agreement by 
a grantee to pay a ratable portion thereof. 


Magruder, Collector, v. Supplee, 86 Adv. Op. 1025; 62 
Sup. Ct. Rep. 1162; U. S. Law Week 4400. (No. 947, de- 
cided May 25, 1942.) 

During 1936 and 1937 one Supplee and his wife pur- 
chased real estate in Maryland on which the current 
year’s taxes had not been paid, at the time of purchase. 
[he contracts provided for the apportionment of cur- 
rent taxes and they were subsequently apportioned 
between grantor and grantee and paid as apportioned. 

In the 1936 and 1937 income tax returns the pur- 
chasers deducted that portion of those taxes applicable 
to the period after purchase. 

The Commissioner of Internal Revenue ruled that 
the payment by grantees of the allocated portion of the 
taxes was merely the payment of a part of the cost of 
the properties and therefore not deductible. A deficiency 
assessment was made and paid under protest. This suit 
for refund followed. The district court held the amounts 
deductible. The Circuit Court of Appeals affirmed. 
On certiorari, the Supreme Court reversed the lower 
courts and sustained the view of the Commissioner. 

The opinion of the Court was delivered by Mr. Justice 
Murpny. He says: 

The guiding principle for determining whether a pay- 
ment satisfying a tax liability is a “tax paid” within the 
meaning of Section 23(c) is furnished by the applicable 
Treasury regulation, which states that “In general taxes 
are deductible only by the person upon whom they are 
imposed”. . . . Resort must be had here to the laws of Mary- 
land and of the City of Baltimore to determine upon whom 
the state and city real estate taxes were imposed. 

To illustrate concretely the workings of Maryland 
taxation, a case typical of all the other transactions 
was examined in detail and from that typical trans- 
action Mr. Justice Murpuy concluded: 

It is thus apparent that tax liens had attached against 
the properties and that respondents’ predecessors in title 
had become personally liable for the taxes prior to any of 
the purchases. The attachment of a lien for taxes against 
property before its sale has been held to prohibit the vendee 
from deducting as “taxes paid,” amounts paid by him to 
discharge this liability... . A tax lien is an encumbrance 
upon the land, and payment, subsequent to purchase, to 
discharge a pre-existing lien is no more the payment of a 
tax in any proper sense of the word than is payment to 
discharge any other encumbrance, for instance a mortgage. 
Admitting that the grantees could not have retained 

the properties unless the taxes were paid it was declared 
that they could not have been retained without paying 
the purchase price and it was therefore no answer to say 
that the property was burdened with taxes which the 
grantees became obligated to pay as taxes; that if there 
was a burden, it was contractually assumed, and Mr. 
Justice Murpny says: 

In discharging this assumed obligation respondents were 
not paying taxes imposed upon them within the meaning 
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of Section 23(c). For “only the person owning the prop- 
erty at that time [i.e., when the tax lien attaches] is sub- 
jected to the burden which the law imposes; and only the 
person who has been thus subjected to the burden of the 
tax is entitled to a deduction for paying it. Payment by a 
subsequent purchaser is not the discharge of a burden 
which the law has placed upon him, but is actually as well 
as theoretically a payment of purchase price; for, after the 
lien attaches and the taxing authority becomes pro tanto 
an owner of an interest in the property, payment of the 
tax by a purchaser is nothing but a part of the payment 
for unencumbered title.” 

Emphasizing the fact that the payment was in reality 
the payment of a pre-existing tax lien for which the 
grantor was primarily liable, Mr. Justice MurPHy con- 
cludes the opinion as follows: 


Where both lien and personal liability coincide, as here, 
there can be no other conclusion than that the taxes were 
imposed on the vendors. Respondents simply paid their 
vendors’ taxes; they cannot deduct the amounts, or any 
portion thereof, paid to discharge liabilities so firmly fixed 
against their predecessors in title by the laws of Maryland. 

The view of the court below that the parties’ contractual 
arrangement for apportionment of the tax burden was 
controlling is untenable. Parties cannot change the in- 
cidence of local taxes by their agreement. And it is mis- 
leading to speak of real estate taxes as “applicable” to the 
fractional part of a tax period following purchase. Such 
taxes are simply one form of raising revenue for the sup- 
port of government. They are not like rent, nor are they 
paid for the privilege of occupying property for any given 
period of time. 

Mr. Douglass B. Maggs argued the case for Magruder; 
and Mr. Nathan J. Felsenberg argued the case for the 
Supplees. 


Patent Law—Improvement Patents 


A patent claim which is limited to an improvement in elements 
of an old machine is not invalidated by reference to the machine 
in the claim or by description in the claim, of old elements or 
portions of the machine with which the new elements cooperate. 
Bassick v. Hollingshead, 298 U. S. 415 and Lincoln Engineering 
Company v. Stewart Warner Corporation, 303 U. S. 545 distin- 
guished. 


Williams Manufacturing Company v. United Shoe 
Machinery Corporation, 86 Adv. Op. 1033; 62 Sup. Ct. 
Rep. 1179; U. S. Law Week 4403. (No. 332, decided May 
25, 1942.) 

This suit was brought by the United Shoe Manu- 
facturing Corporation against the Williams Manu- 
facturing Company for infringement of certain claims 
of McFeely Patent No. 1,558,737 for improvements in 
automatic heel lasting machines. 

The district court held the claims valid and infringed. 
The Circuit Court of Appeals affirmed. The Supreme 
Court affirmed. 

The facts were first reviewed and analyzed. They may 
be summarized as_ follows: 

The United Corporation was the assignee of many 
patents issued to McFeely and to others. United charged 
that Williams Company infringed its patents, particu- 
larly the one above specified. The patent had been 
preceded by many other patents in the automatic listing 
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machinery field and covered three improvements which 
in conjunction with the means described in former 


patents made practical and more efficient the Company's 


previously acquired patents and patented processes. 
The difficulty experienced in the operation of machines 
covered by the earlier patents was that they could not 
well be used on a wide range of shoe sizes. The im- 
provement patent here involved enabled the operator 
of the machine by slight manual manipulations to have 
an increased range in the different sizes of shoes which 
might be turned out by manipulation of the improved 
machine. 

The opinion of the Court was delivered by Mr. 
Justice Roserts. Opening the discussion of the char- 
acter of the challenged claims he says: 


The courts below have concurrently found that none of 
the earlier patents cited, including that of McFeely, em- 
bodied the combinations of the challenged claims covering 
means for clamping and holding the last, means for the 
movement of wipers and tackers in fixed relation to each 
other, and means for the timed vertical positioning of the 
last during the power stroke of the machine, each com- 
bination including means for manually adjusting the mech- 
anism in advance for different sizes of shoes. These findings 
are to the effect that the new combinations, while they 
involve old mechanical constructions, combine these in a 
new way so as to produce an improved result. These are 
findings of fact, despite the petitioner's apparent contention 
to the contrary, and we will not disturb such concurrent 
findings where, as here, there is evidence to support them. 
The claim that the combinations are merely of old elements, 
which perform no new function and produce no new result, 
must be overruled. 


Proceeding to the contention of the Williams Com- 
pany that the decision of the courts below is founded 
upon the theory that the improvements and adjustments 
disclosed in the claims entitled McFeely to re-patent 
the entire combination of the old devices, it was de- 
clared that the contention “is not in accord with the 
holdings below,” and Mr. Justice ROBERTS says: 


It is true that both courts found that manual adjustments 
are provided which are not found in the earlier McFeely 
patent or in the prior art as applied to the three combina- 
tions embodied in the claims in suit. But the findings do 
not stop there. In respect of each claimed combination, 
both courts have found that they embody other improve 
ments, in addition to mere manual preliminary adjustments 
and that each combination exhibits invention in that its 
elements cooperate in a new and useful way to accomplish 
an improved result. 

The Williams Company contended that the ma- 
chinery Corporation instead of patenting the combina- 
tion, sought to blanket every machine which combines 
the old devices with the improvement. As to this Mr. 
Justice ROBERTS says: 

In describing the novel combinations embodied in the 
claims, it was necessary to make reference to certain portions 
of the machine in connection with which the new combina- 
tions were to operate and with which they were to dovetail, 
but, in mentioning these other mechanical parts, the claim 
does not purport to embody them as elements of the claimed 
combination. To construe such a claim for a combination 
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of new elements intended to be embodied in some well rec- 
ognized mechanical aggregation, such as a sewing machine 
or a washing machine, as a claim covering all the mechani- 
cal details, or all the well known parts of the machine, 
would be to nullify every patent for an improvement in a 
type of machine long in use and would invalidate thou- 
sands of patents for improvements in standard machines. It 
would be difficult to describe an improvement in a washing 
machine without naming such a machine as the thing to 
which the patent is addressed and equally difficult to re 
frain from referring to various parts of the machine, such as 
the tub or the motor which actuates the washer. But it has 
never been thought that a claim limited to an improvement 
in some element of the machine is, by such reference, ren- 
dered bad as claiming a monopoly of tubs or motors used in 


washing machines. 

Mr. Justice RoBerTs next reviews the various cases 
cited in support of the Williams Company's theory of 
contributory infringement and closes discussion of the 
case as follows: 


The respondent does not pretend to fix liability on the 
petitioner for contributory infringement by reason of the 
use of an automatic power driven lasting and tacking 
machine which does not employ the novel improvements 
of the combinations claimed, and could not do so. It is 
admitted, as it must be, that the petitioner is free to us¢ 
the machine shown in the first McFeely patent which has 
expired, or any other automatic lasting and tacking machine 
which does not embody the three improvemé nts covered 
by the claims in suit. It is not free, however, to use such a 
machine if it embodies any one of the three combinations 
embraced in those claims respectively. The use of thes 
combinations is the basis of its liability for infringement. 
Mr. Justice Brack filed a dissenting opinion with 
which Mr. Justice DoucLas and Mr. Justice MurpPHy 
concurred. He begins his criticism of the unwarranted 
scope and breadth of the claims by quoting from Mr. 
Justice Bradley the following sentence: 

We think it proper to reiterate our disapprobation of 
these ingenious attempts to expand a simple invention of a 
distinct device into an all-embracing claim, calculated by 
its wide generalizations and ambiguous language to dis 
courage further invention in the same department of in 
dustry and to cover antecedent inventions. Without decid 
ing that a repetition of substantially the same claim in 
different words will vitiate a patent, we hold that where a 
specification by ambiguity and a needless multiplication of 
nebulous claims is calculated to deceive and mislead the 
public, the patent is void. 

Mr. Justice BLAcK recognizes the “great technological 
achievement,” evidenced by the automatic power driven 
heel seat laster and the inventions which followed it as 
the result of the skill, perseverance and creative genius 
“of countless persons throughout many centuries.” He 
traces the history of the use of machines in the manu- 
facture of shoes and the growth of the United Shoe 
Machinery Corporation. He analyzes the improvements 
involved in the claims under consideration and says: 


ficiencies in the 


Ihe improvements said to cure the de 
earlier machine are covered in the five claims here held 
valid. Insofar as these claims set out anything not contained 


in the first McFeely patent, the modifications are not at all 


There is no doubt that the United Shoe Machinery Cor- 
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poration, particularly since it maintains a patent depart- 
ment in which patent lawyers are regularly employed, could 
have caused these simple improvements to be patented 
separately and without ambiguity or prolixity. No possible 
justification can be offered for inextricably combining the 
description of the alleged improvements with a description 
of a complete lasting machine. Let us now turn to the 

patent in suit to see how far it meets the requirement of 

R. S. § 4888, 35 U.S. C. § 33, that a patentee “shall partic- 

ularly point out and distinctly claim the part, improvement, 

or combination which he claims as his invention or 
discovery.” 

He points out that the patent sets out 137 claims 
covering 16 large printed pages and has a text of more 
than 25,000 words. He quotes from the remarks of 
Judge Hand: “Such claims violate the very purpose of 
any claims at all, which is to define the forbidden field. 
it takes the 
scholastic ingenuity of a St. Thomas with the patience 


In such a waste of abstract verbiage 


of a yogi to decipher their meaning as they stand.” 
Referring to the scope of improvement patents Mr. 


Justice BLACK says: 


One who invents improvements on a prior invention, 
whether his own or someone else’s, may patent the improve 
ments separately. But I do not believe that our patent 
system was intended to allow the indiscriminate jumbling 
of the new and the old which would permit the inventor of 
improvements to exté nd his domain of monopoly by per- 
petuating rights in old inventions beyond the 17 years period 
] ] 


Congress has provided 


Many of the 137 claims are taken up and criticised. 
Space is not here available to follow that part of the 
opinion in detail. 

Next follows a consideration of what is termed “an 
independent narrower ground for reversing the deci- 


sion be low.” 


In introducing this portion of his decision Mr. Justice 
BLACK says: 


Che five claims here relied upon set out only an aggrega- 
tion of old elements not constituting patentable invention. 
(nd where as here an appellate court can determine from 
a mere construction and comparison ol patents that an 
alleged new invention is in reality identical with inventions 
claimed in prior patents, the question of patentability 


should be reviewed 


It was the view of both courts below that although a 
machine manufactured under McFeely’s earlier patent had 
“successfully lasted shoes of specific sizes, it proved incap 
able of operating satisfactorily upon a range of sizes large 
enough to adapt it for commercial operation in the ordinary 
shoe factory.” The five claims in suit relate to three small 
adjustments of the first McFeely machine intended to cure 
this alleged deficiency. The respondent nowhere asserts that 
the adjustments were intended to accomplish any other 
purpose o1 that in fact they did. Nor did the courts below 
rest their conclusions upon findings that any other purpose 
was accomplished. They found novelty and usefulness in 
the increased adaptability of the later machines over a 
wider range of sizes; and in the minor mechanical changes 
made to cure the short-comings of the earlier machines, they 
found patentable invention. 


But novelty and usefulness are not enough, for to be 


patentable, improvements “must, under the Constitution 
and the statute, amount to an invention or discovery.” 
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And even though improvements produce “a more con 
venient and economical mechanism,” or a “more convenient 
and more salable” product, or a machine of “greater pre 
cision,” they are not patentable if they “sprang naturally 
from the expected skill of the maker's calling.” As this 
Court said in 1875, “Perfection of workmanship, however 
much it may increase the convenience, extend the use, or 
diminish expense, is not patentable.” 

In the application of those principles of patent law 
Mr. Justice BLAck reviews the history of the art and says: 

Technological knowledge and development had advanced 

too far by 1916 to warrant elevation of such hand adjust- 

ments to the privileged position reserved for inventions. 

Either in or out of the combination these adjustments 

performed no more than the old functions that adjustments 

by hand levers and set screws had always performed. Yet 
without these hand adjustments the problem alleged to 
have been revealed by operation of the first McFeely ma- 
chine would not have been met. For hand adjustments were 
the indispensable elements of the claimed improvements. 

Since I believe that such adjustments should not be raised 

to the dignity of patentable invention, I think the five 

claims should be held invalid. 

Ihe case was argued by Mr. H. A. Toulmin, Jr. for 
the Williams Manufacturing Company, and by Mr. 
Harrison F. Lyman for the United Shoe Machinery 
Corporation. 


Anti-Trust Act—Consent Decree 
Restraining Combination—Modification of Decree 


The modification of a consent decree extending for two years 
the time within which the parent company, Chrysler Corpora- 
tion, is forbidden to become affiliated with a credit finance 
company, was within the discretion of the District Court under 
its reserved power to modify the decree. Under the circum- 
stances, no abuse of the discretion is found, since defendant 
failed to make a showing that it would be prejudiced by extending 
the time limit. 


Chrysler Corporation v. United States, 86 Adv. Op. 
1093; 62 Sup. Ct. Rep. 1146; U.S. Law Week, 4421. (No. 
1036, decided June 1, 1942). 

Ihe issue in this case was the propriety of an order 
of the District Court modifying a consent decree against 
Chrysler. 

Chrysler with its subsidiaries was indicted and 
charged with combination and conspiracy to restrain 
trade in selling and financing the sales of its auto- 
mobiles, in violation of the Sherman Act. Ford and 
its affiliates and General Motors and its affiliates were 
similarly indicted. 

Later, Chrysler and Ford reached an agreement with 
the government that the indictments would be quashed 
and consent decrees would be entered. A _ bill in 
equity was filed against Chrysler praying for an in- 
junction, and after answer was filed, a consent decree 
was entered on November 15, 1938. 

Various restrictions were imposed by the decree, 
but, by paragraph 12A it was provided that if the 
criminal proceedings against General Motors should 
fail, the consent decree against Chrysler would be 
suspended until a substantially identical decree should 
be made against General Motors, or, that upon con- 
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viction of General Motors in the criminal case or upon 
the entry of a decree in a civil action against General 
Motors, or upon January 1, 1940—whichever should 
occur first—Chrysler would be free of all restraints im- 
posed by paragraph 6 to the extent that substantially 
identical restraints had not been imposed on General 
Motors by virtue of a conviction or a civil decree. 

Paragraph 12 was a separate paragraph which for- 
bade Chrysler to “make any loan to or purchase the se- 
curities of’ Commercial Credit or of any other credit 
company. It then provided: 

It is an express condition of this decree that notwith- 
standing the provisions of the preceding paragraph of this 
paragraph 12 and of any other provisions of this decree, 
if an effective final order or decree not subject to furthe) 
review shall not have been entered on or before January 
1, 1941, requiring General Motors Corporation permanent- 
ly to divest itself of all ownership and control of General 
Motors Acceptance Corporation and of all interest therein, 
then and in the event, nothing in this decree shall preclude 
the manufacturer [Chrysler] from acquiring and retaining 
ownership of and/or control over or interest in any finance 
company, or from dealing with such finance company and 
with the dealers in the manner provided in this decree 
or in any order or modification or suspension thereof en- 
tered pursuant to paragraph 12a . . . [emphasis added]. 
Thus a distinction is made between the various 

restraints embraced in paragraph 6 and the prohibited 
affiliation covered by paragraph 12. The former were 
to terminate on certain stated contingencies. But the 
prohibition as to affiliation with a credit company 
was to expire unless a like prohibition was made finally 
effective against General Motors on or before January 
1, 1941. 

Jurisdiction to carry out the decree or to modify it 
was retained by the District Court. Over protest of 
Chrysler, the prohibition against its affiliation with a 
credit company was twice extended for periods of one 
year respectively, notwithstanding that no similar pro- 
hibition had ever been decreed against General Motors, 
and in fact no civil proceedings were instituted against 
General Motors until October 4, 1940. The propriety 
of the District Court’s order thus modifying the consent 
decree was sustained by the Supreme Court in an 
opinion by Mr. Justice Byrnes. He finds the purpose 
of the decree plainly revealed in its text and explains 
it as follows: 

. . . It was, as stated in the District Court’s findings, 
“that the ultimate rights of the parties thereunder should 
be determined by the government's civil antitrust proceed- 
ings against General Motors and affiliated companies.” 
The time limitation was inserted to protect Chrysler from 
being placed at a competitive disadvantage in the event 
that the government unduly delayed the initiation and 
prosecution of the General Motors injunctive proceedings. 
The District Court found “that the government has pro- 
ceeded diligently and expeditiously in its suit to divorce 
General Motors Acceptance Corporation from General 
Motors Corporation.” There is room for argument that 
this statement is markedly generous to the government, 
inasmuch as the civil suit against General Motors was not 
instituted until almost two years after the entry of the 
consent decree and only three months prior to the limiting 
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date in paragraph 12. But the finding is supported by 
several circumstances: the extended course of the appeals 
in the criminal proceedings against General Motors, for 
which the government was not responsible; the obvious 
bearing of the results in that litigation upon the method 
of handling the civil litigation with General Motors; and 
the ruling of the District Court in Illinois in July, 1941 
in the General Motors civil action indefinitely extending 
the time to answer despite the government’s objection, 
presumably to await the final disposition of the criminal 
case. In view of these considerations the finding of the 
court below was not unreasonable and we do not think 
that the government lost its right to seek a modification of 
the decree. 

The controlling consideration as to the reasonable- 
ness of the ruling of the District Court is said to be 
whether the extension of the ban against affiliation 
places Chrysler under a competitive disadvantage. 
Chrysler made no showing that it did. Discussing this, 
the opinion concludes: 


. . . The record therefore reveals that Chrysler termin- 
ated its affiliation with Commercial Credit in 1938 before 
the consent decree was entered and does not reveal that 
it has since asserted any desire or intention to affiliate 
with Commercial Credit or with any other finance com- 
pany. Moreover, we cannot be blind to the fact that the 
complete cessation of the manufacture of new automobiles 
and light trucks has drastically minimized the significance 
of the competitive factor. Consequently there is no war- 
rant for disturbing the finding of the court below “that 
further extension of the bar against affiliation will not 
impose a serious burden upon defendants.” If Chrysler 
desires to affiliate with a finance company and feels that 
its inability to do so places it at a disadvantage with its 
competitors, it should make such a showing to the District 
Court. That court expressly declared that Chrysler was 
free at any time to propose a plan for affiliation and to 
demonstrate that such a plan is necessary to avoid un- 
fairness. 


Mr. Justice FRANKFURTER delivered a_ dissenting 
opinion in which Mr. Justice REED joined. 

The dissent emphasizes that the burden should rest 
upon the Government to show cause for changing the 
time limit in the decree rather than upon Chrysler to 
show that it would be prejudiced if the prohibition be 
continued beyond the stipulated time. In this con- 
nection, Mr. Justice FRANKFURTER says: 


... The burden obviously rested upon the government 
to show good cause for disregarding an express provision 
in a carefully framed decree, and extending to twice its 
original duration the period of restraint against Chrysler. So 
to enlarge the burden of the decree without any such show- 
ing by the government is a one-sided restriction of Chrys- 
ler’s freedom of action, at least of its right to prove that 
the restricted action is innocent. Instead of exacting such 
proof from the government, the District Court cast upon 
Chrysler the duty of showing that it would not be prej- 
udiced if the fetters remained after the period fixed by 
the decree. He who seeks relief from equity has the bur- 
den of showing that he is entitled to it. It is unfair to 
cast upon Chrysler the burden of proving that it would 
not be harmed if the government got what it wanted. As 
a practical business matter, Chrysler is not standing on 
an abstract right to devise means of financing its sales 
simply because it is not ready today with arrangements 
for a financial corporation, and the war precludes them. 
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Such arrangements cannot be devised overnight. It may 
well take a year to get them under way. 

Considering, on the one hand, the drastic economic dis- 
advantage to which Chrysler is put in being subjected to 
the hazard of contempt proceedings if it takes any steps 
toward preparing for affiliation in the future, and, on the 
other hand, the failure of the government to explain the 
apparent lack of diligence in prosecuting the proceedings 
against General Motors and to show that the modification 
was necessary to achieve the purposes of the consent de- 
cree, | am bound to conclude that the order of the District 
Court, unexplained by any opinion, was not within the 
proper limits of its discretion. 

Mr. Justice Roperts, Mr. Justice MurpHy and Mr. 


Justice JACKSON took no part in the decision. 


Ihe case was argued by Mr. Nicholas Kelley for the 
appellants, and by Mr. Albert Holmes Baldridge for 


the appellee. 


Income Taxes—Basis of Computation—Gain and 


Loss—Reorganizations 


A corporation and its wholly owned subsidiary, whose bonds 
were guaranteed by the parent company, were reorganized under 
Section 77B of the Bankruptcy Act. The assets of the old com- 
panies were conveyed to the new company through conveyances 
by the debtor companies, the bankruptcy trustee and the inden- 
ture trustee. New securities were issued upon the order of the 
reorganization managers acting as agents for security holders, and 
immediately upon the exchange all the issued shares of the new 
company belonged to the previous holders of bonds of the old 
subsidiary company. Under these circumstances, the transac- 
tion constitutes a reorganization within the meaning of Section 
112(b) (5) of the Revenue Act of 1936. 


Helvering v. Cement Investors, Inc., 86 Adv. Op. 
1142; 62 Sup. Ct. Rep. 1125; U. S. Law Week, 4417. (Nos. 
644, 645 and 646, decided June 1, 1942). 

These cases involve the issue whether, under Section 
112(b)(5) of the Revenue Act of 1936, there should be 
any gain to taxpayers recognized from the transactions 
involved. 

The taxpayers owned first mortgage bonds of Colo- 
rado Industrial Co., a wholly owned subsidiary of the 
Colorado Fuel and Iron Co., the bonds being guaranteed 
as to principal and interest by the parent company. A 
default having occurred, both companies sought re- 
organization under Section 77B of the Bankruptcy Act. 
Under a plan of reorganization, the assets of the two 
old companies were transferred to a new corporation 
which was to assume the obligations of the bonds of 
the parent company and issue income bonds and com- 
mon stock for the bonds of the subsidiary company. 
Ihe stockholders of the old companies received no 
interest in the new company but were given warrants 
to purchase new shares. 

The plan was consummated by having the debtor 
companies, the bankruptcy trustee and the trustee 
under the indenture convey the assets of the old com- 
panies to the new company. The new securities were 
issuable to or on the order of the reorganization man- 
agers who acted as agents for the security holders. 
The managers effected an exchange of securities about 
September 1, 1936, and immediately after the consum- 
mation of the plan all the issued shares of the new com- 
pany belonged to the previous holders of the bonds of 
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the old subsidiary company. No stock was issued by the 
new company to other parties prior to October, 1936, 
when 37 shares were issued on the exercise of warrants. 

Each of the taxpayers here exchanged his subsidiary 
company bonds for income bonds and common stock 
of the new company, and in each case the fair market 
value of the new securities exceeded the basis of the 
old. The Commissioner ruled that the profit from the 
exchange was a taxable gain and determined defi- 
ciencies. The Board of Tax Appeals held for the tax- 
payers and the Circuit Court of Appeals affirmed. 

On certiorari, the judgment was affirmed by the 
Supreme Court in an opinion by Mr. Justice DouGLas. 
The opinion states that it is clear that the transaction 
does not constitute a reorganization within the mean- 
ing of Section 112(g)(1)(B) and that it does not meet 
the requirements of Section 112(g)(1)(C). However, 
the transaction is found to be within the scope of Sec- 
tion 112(b)(5), which provides as follows: 

No gain or loss shall be recognized if property is trans- 
ferred to a corporation by one or more persons solely in 
exchange for stock or securities in such corporation, and 
immediately after the exchange such person or persons 
are in control of the corporation; but in the case of an 
exchange by two or more persons this paragraph shall 
apply only if the amount of the stock and securities re- 
ceived by each is substantially in proportion to his interest 
in the property prior to the exchange. 

Control is defined to mean: 


the ownership of stock possessing at least 80 per centum 

of the total combined voting power of all classes of stock 

entitled to vote and at least 80 per centum of the total 

number of shares of all other classes of stock of the cor- 

poration. 

In analysis of Section 112(b)(5), in relation to the 
present transaction, Mr. Justice DOUGLAS says: 

If it may be said that property was transferred by the 
bondholders to the new corporation, then the other re- 
quirements of § 112(b)(5) were satisfied. For the bond- 
holders, as owners of all of the outstanding shares of the 
new corporation were in “control” of it “immediately after 
the exchange.” And it has not been disputed that the 
stock and income bonds acquired by each bondholder were 
substantially in proportion to his interest in the assets of 
the debtor companies prior to the exchange. Petitioner, 
however, maintains that the only transfer within the mean- 
ing of § 112(b)(5) was effected by the debtor companies, 
the bankruptcy trustee, and the indenture trustee; and 
that the exchange of the bonds for the new securities was 
merely part of the mechanics for consummation of the 
plan and not an exchange by which “property” was trans- 
ferred to the new corporation. Though we agreed with 
the latter proposition, it would not necessarily follow that 
the requirements of § 112(b)(5) were not met. 

In case of reorganizations of insolvent corporations the 
creditors have the right to exclude the stockholders en- 
tirely from the reorganization plan. When the stockholders 
are excluded and the creditors of the old company become 
the stockholders of the new, “it conforms to realities to 
date their equity ownership” from the time when the 
processes of the law were invoked “to enforce their rights 
of full priority”. . . . Under that approach the ownership 
of the equity in these debtor companies effectively passed 
to these creditors at least when § 77B proceedings were 
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instituted. But however their interest in the property may 

be described, it clearly was an equitable claim in or to it. 

It was that equitable interest with which the plan dealt. 

The transfer of the properties of the debtor companies to 

the new corporation was made pursuant to that plan. The 

plan was approved by the requisite percentage of these 
creditors, as required by § 77B(e)(1) of the Bankruptcy Act. 

Thus it is fair to say that the property transferred was 

property in which the creditors had an equitable interest 

and that the transfer was made with their authority and 

on their behalf. Certainly “property” as used in § 112(b)(5) 

includes such an interest in property. And we see no reason 

to conclude that a beneficial owner of, or equitable claim- 
ant to, property is precluded from consummating an ex- 
change which qualifies under § 112(b)(5) merely because 
the actual conveyance is made by his trustee or title holder. 

The legislative history of the provision is cited in 
support of the conclusion reached. 

These cases were argued by Mr. Samuel O. Clark, 
Jr., Assistant Attorney General, for the Government, 
by Mr. Stephen H. Hart for the taxpayer in No. 644, 
and by Mr. Richard M. Davis for the taxpayer in Nos. 
645 and 646. 


Income Taxes—Credit for Income Taxes Paid on 
Accumulated Profits of Subsidiary 


Under Section 131(f) of the Revenue Act of 1936, a domestic 
corporation is entitled to a credit on its income taxes when it 
has received dividends from a foreign subsidiary corporation 
which has paid income taxes to a foreign government upon the 
income, a part of which has come to the domestic corporation 
in the form of dividends. The fraction of the foreign tax which 
is allowed as a credit is calculated by using the dividends re- 
ceived by the parent as the numerator and the subsidiary’s 
accumulated profits as the denominator. The multiplicand to 
which this fraction is applied is the taxes paid upon or with respect 
to the profits of the subsidiary. 


American Chicle Co. v. United States, 86 Adv. Op. 
1106; 62 Sup. Ct. Rep. 1144; U. S. Law Week, 4440. 
(No. 913, decided June 1, 1942). 

This case deals with the proper formula for arriving 
at the credit, under Section 131(f) of the Revenue Acts 
of 1936 and 1938, which is allowed to a domestic cor- 
poration as to income received from a foreign sub- 
sidiary. The section permits a domestic corporation 
to credit against its tax the amount of income, war- 
profits, and excess-profits taxes paid or accrued during 
the taxable year to any foreign country, with certain 
limitations. 

Section 131(f) provides that a domestic corporation 
receiving dividends from a subsidiary “in any taxable 
year shall be deemed to have paid the same proportion 
of any income, war-profits, or excess-profits taxes paid” 
by the subsidiary to a foreign country, “upon or with 
respect to the accumulated profits” of the subsidiary 
“from which such dividends were paid, which the 
amount of such dividends bears to the amount of such 
accumulated profits.” “Accumulated profits” of the 
subsidiary is defined as “the amount of its gains, 
profits, or income in excess of the income, war-profits, 
and excess-profits taxes imposed upon or with respect 
to such profits or income.” 


In supporting the Government's contentions as to 
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the proper interpretation of the statute, Mr. Justice 
Roserts, affirming a judgment of the Court of Claims, 
says: 
The parties are in agreement as to the fraction to be 
used in calculating the proportion. The numerator is the 
dividends received by the parent. The denominator is the 
“accumulated profits” of the subsidiary. The dispute re- 
lates to the multiplicand to which the fraction is to be 
applied. The petitioner says it is the total foreign taxes 
paid by the subsidiary. The respondent says it is the taxes 
paid upon or with respect to the accumulated profits of the 
subsidiary; i.e., so much of the taxes as is properly attributed 
to the accumulated profits, or the same proportion of the 
total taxes which the accumulated profits bear to the total 
profits. The Court of Claims so held. Since several de- 
cisions have gone the other way, we granted certiorari. 
If the language of the Revenue Act is to be given effect, 
the Government’s view seems correct. The statute does not 
purport to allow a credit for a stated proportion of the 
total foreign taxes paid or the foreign taxes paid “upon 
or with respect to” total foreign profits, but for taxes 
paid “upon or with respect to” the subsidiary’s “accumu- 
lated profits,” which, by definition, are its total taxable 
profits less taxes paid. 
If, as is admitted, the purpose is to avoid double taxation, 
the statute, as written, accomplishes that result. The parent 
receives dividends. Such dividends, not its subsidiary’s 
profits, constitute its income to be returned for taxation. 
The subsidiary pays tax on, or in respect of, its entire 
profits; but, since the parent receives distributions out of 
what is left after payment of the foreign tax,—that is, out 
of what the statute calls “accumulated profits,” it should re- 
ceive a credit only for so much of the foreign tax paid as 
relates to or, as the Act says, is paid upon, or with respect 
to, the accumulated profits. 
Hence we think that, under the plain terms of the Act, 
the Commissioner and the court below were right in limit- 
ing the credit by the use as multiplicand of a proportion 
of the tax paid abroad appropriately reflecting the relation 
of accumulated profits to total profits of the subsidiary. 
In conclusion, the opinion considers a contention of 
the taxpayer based upon legislative history and ad 
ministrative interpretation to the contrary, but finds 
the contention to be insupportable. 

The case was argued by Mr. Edwin N. Griswold for 
the Taxpayer, and by Mr. J. Louis Monarch for the 
Government. 


State Statutes—New Jersey Municipal Finance Act 


The New Jersey Municipal Finance Act adapts the principles 
of an equity receivership to the solution of the financial prob- 
lems of insolvent municipalities. A plan of adjustment adopted 
under the Act binds dissenting creditors and precludes them 
from any action for enforcement of their claims, except to 
enforce rights given under an adopted plan of adjustment. The 
statute is sustained against charges of unconstitutionality based 
upon contentions that it constitutes forbidden municipal bank- 
ruptcy legislation and operates to impair the obligation of a 
contract. 

Faitoute Iron & Steel Co. v. Asbury Park, 86 Adv. 


Op. 1108; 62 Sup. Ct. Rep. 1129; U. S. Law Week, 4427. 
(No. 896, decided June 1, 1942). 

The validity of the New Jersey Municipal Finance 
Act was challenged in this case as in violation of the 
contract clause of the Federal Constitution. The legis- 
lation, adopted in 1931, and supplemented in 1933, 
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idapts the principles of an equity receivership to the 
lution of the problem of insolvent municipalities. 
Under it, creditors may petition the state supreme 
yurt for approval of a plan of adjustment or com- 
sition of claims. If the plan is approved by 85% 
n amount of the creditors and by the municipality and 
he Commission, it may be adopted if the Court de- 
rmines (1) that the debtor is unable to pay its claims 
n full, perform its public functions and preserve the 
alue of property subject to taxation, (2) that the ad- 
justment is substantially measured by the debtor's 
capacity to pay, (3) that it is in the interest of all 
iffected creditors, and (4) that it is not detrimental to 
ther creditors. No plan may reduce the principal 
mount of any outstanding obligation. Provision is 
made for hearing and the plan, conforming to the 
.ct, binds all dissenting creditors and precludes them 
from bringing any action of any kind for the enforce- 
nent of their claims, except with the Court’s permis- 
sion and then “only to recover and enforce the rights 


civen . by the adjustment or composition.” 


Under the provisions of this legislation, the City of 
\sbury Park was placed under the control of the Munic- 
ipal Finance Commission, and a plan of adjustment 
[he plan called for the refunding 
of $10,750,000 of outstanding bonds to be exchanged 


was consummated. 


for new bonds maturing at a later date and bearing a 
lower rate of interest than the old obligations. The 
appellants, non-assenting bondholders here, asserting 
the invalidity of the statute, brought suit for the face 
value of the old bonds and coupons. The state courts, 


however, sustained the legislation and on appeal to the 


Supreme Court, their action was affirmed in an opinion 
by Mr. Justice FRANKFURTER. 


The legislation was challenged on two grounds: 
First, that it constitutes municipal bankruptcy legisla- 
tion, which is a field occupied by Congress to the ex- 
clusion of state legislation; and second, that the bonds 
and coupons originally issued were contracts whose ob- 
ligation was impaired by a denial of a right to full 
recovery thereon and by their transmutation into the 
securities authorized by the plan. Both contentions 
were rejected. 


As to the first contention, it is pointed out that the 
power of Congress to legislate on the subject of munic- 
ipal bankruptcy had not been finally established until 
1938, and that the second Federal Municipal Bank- 
ruptcy Act was carefully drawn so as not to impinge 
on the 
fiscal affairs. 


sovereignty of the state in controlling its 


As to the second and main contention, the opinion 
emphasizes that the remedy of mandamus compelling 
the levying of authorized taxes has been shown by ex- 
perience to be little more than an empty right to litigate. 


On the other hand, the challenged Act provides a 
more effective remedy from a practical standpoint. In 
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this connection, the opinion enumerates the conditions 
under which a municipality may work out of its finan- 
cial difficulties, and stresses that the legislation here 
fosters those conditions. Mr. Justice FRANKFURTER says: 


. Experience shows that three conditions are essen- 
tial if the municipality is to be kept going as a political 
community and, at the same time, the utmost for the 
benefit of the creditors is to be realized: impartial, out- 
side control over the finances of the city; concerted action 
by all the creditors to avoid destructive action by indi- 
viduals; and rateable distribution. In short, what is needed 
is a temporary scheme of public receivership over a sub- 
division of the state. A policy of every man for himself is 
destructive of the potential resources upon which rests the 
taxing power which in actual fact constitutes the security 
for unsecured obligations outstanding against a city. 


. . » The whole history of New Jersey legislation leaves 
no doubt that the state was bent on holding the munici- 
palities to their obligations by utilizing the most widely 
approved means for making them effective. The interven- 
tion of the state in the fiscal affairs of its cities is plainly 
an exercise of its essential reserve power to protect the 
vital interests of its people by sustaining the public credit 
and maintaining local government. The payment of the 
creditors was the end to be obtained, but it could be main- 
tained only by saving the resources of the municipality— 
the goose which lays its golden eggs, namely, the taxes 
which alone can meet the outstanding claims. 


The real constitutional question is whether the Contract 
Clause of the Constitution bars the only proven way for 
assuring payment of unsecured municipal obligations. For, 
in the light of history, and more particularly on the basis 
of the recommendations of its expert advisers, the New 
Jersey legislature was entitled to find that in order to keep 
its insolvent municipalities going, and at the same time 
fructify their languishing sources of revenue and thus 
avoid repudiation, fair and just arrangements by way of 
compositions, scrutinized and authorized by a court, might 
be necessary, and that to be efficacious such a composition 
must bind all, after 85 per cent of the creditors assent, in 
order to prevent unreasonable minority obstruction. As 
the court below pointed out, in view of the slump of the 
credit of the City of Asbury Park before the adoption of 
the plan now assailed, appellants’ bonds had little value; 
the new bonds issued under the plan, however, are not in 
default and there is a very substantial market for them. 
The refunding scheme, as part of a comprehensive plan 
for salvaging Asbury Park, both governmentally and fi- 
nancially, was so successful that the refunding bonds were 
selling at around 69 at the time of refunding, while at 
about the time the present suit was brought commanded a 
market at better than 90. 


In conclusion, the opinion alludes to the obscure 
dividing line between rights and remedies, and finds 
no ground for classifying the legislation in question as 
an impairment of a contractual obligation in the 
constitutional sense. 


Mr. Justice REED concurred in the result. 
The case was argued by Mr. Arthur T. Vanderbilt 
for the creditors, and by Mr. Ward Kremer for the city. 
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SUMMARIES 


both competitive and noncompetitive shipments. The 


Federal Courts—Jurisdiction Over Suits Arising 
Under Laws Regulating Commerce 

Peyton v. Railway Express Agency, Inc., 86 Adv. Op. 
1048; 62 Sup. Ct. Rep. 1171; U. S. Law Week, 4410. (No. 
903, decided May 25, 1942.) 

Certiorari to review a judgment dismissing the plain- 
uff’s complaint. The suit was instituted in a Federal 
District Court against the Express Agency to recover 
damages in the amount of $750,000 for negligent failure 
to deliver a shipment to the plaintiff. An express receipt 
attached to the complaint contained a $50 valuation. 
The Court dismissed on the ground that the amount in 
controversy was less than the $3,000 necessary to sustain 
jurisdiction under 28 U. S. C. Section 41(1). The Circuit 
Court affirmed. On certiorari, the Supreme Court, in 
a per curiam opinion, ruled that the suit comes within 
the jurisdiction conferred by 28 U. S. C. Section 41(8) 
conferring jurisdiction “Of all suits and proceedings 
arising under any law regulating commerce,” irrespec- 
tive of the amount involved. 

The Express Agency confessed error and asserted that, 
under 49 U. S. C. Section 20(11), a suit brought against 
a single interstate carrier for its negligent non-delivery 
is one not merely to enforce a common law liability 
limited by an Act of Congress, but the very cause 
of action has its origin in and by the Act, and hence 
arises under it. 

The case was argued by Mr. Robert L. Peyton, pro se, 
and by Messrs. Harry S. Marx and Charles C., Evans for 
the Express Agency. 


Interstate Commerce Commission—Jurisdiction to 
Prohibit Discriminatory Practices 

Northern Pacific Ry. Co. v. United States, 86 Adv. 
Op. 1050; 62 Sup. Ct. Rep. 1166; U.S. Law Week, 4411. 
(No. 927, decided May 25, 1942.) 

Appeal to review a decree of the District Court sitting 
in Minnesota which dismissed a suit to set aside an 
order of the Interstate Commerce Commission, which 
required the railroads involved to cease and desist from 
maintaining certain rules and practices for the absorp- 
tion of charges, found to be unduly discriminatory and 
offensive to the Interstate Commerce Act, 49 U. S. C. 
Section 1(6), 3 (1), 15 (1). 

Certain grain interests complained of practices of the 
railroads at certain markets with respect to the absorp- 
tion of connecting-line switching charges on noncom- 
petitive or local shipments. After hearings, the Com- 
mission found that, at the markets in question, the 
railroads generally absorbed switching charges on 
competitive trafic but not on noncompetitive or local 
traffic, but at all other markets in central-western terri- 
tory the railroads absorbed the switching charges on 
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Commission condemned the practice of absorbing the 
charges on competitive traffic, and ordered the carriers 
to cease and desist from it. 

I'he railroads did not challenge the validity of the 
Commission's findings or assert failure to comply with 
procedural safeguards, but attacked the order solely on 
the ground that the Commission exceeded its constitu- 
tional and statutory powers. 

I'he Supreme Court, in a per curiam opinion, rejected 
the contention of the carriers, under the» above cited 
provisions of the Interstate Commerce Act, and affirmed 
the decree dismissing the suit to set aside the order. 

The case was argued by Mr. J. P. Plunkett for the 
appellants, and by Mr. Smith R. Brittingham, Jr. for 
the appellees. 


Taxation—California Motor Vehicle Fuel License— 
Inapplicable to Sales to Army Post Exchanges 

Standard Oil Co. of California v. Johnson, 86 Adv. 
Op. 1063; 62 Sup. Ct. Rep. 1168; U.S. Law Week, 4433. 
(No. 1125, decided June 1, 1942.) 

Appeal to determine the application of the California 
Motor Vehicle Fuel License Tax. The Act, by its terms 
in Section 10, is inapplicable to “any motor vehicle 
fuel sold to the government of the United States or any 
department thereof for official use of said government,” 
in determining the license tax (measured by gallonage) 
on the privilege of distributing motor vehicle fuel. 

Ihe distributor sold gasoline to United States Army 
Post Exchanges in California. The state levied a tax 
which the distributor paid under protest. The dis- 
tributor then sued in a state court to recover the tax 
paid, on two grounds: (1) that sales to Exchanges 
were exempt by the terms of Section 10; and (2) if 
construed and applied to require payment of the tax on 
sales to the Army Post Exchanges, the Act would bur- 
den federal instrumentalities in violation of the Federal 
Constitution. The state courts held against the dis- 
tributor on both grounds. 

On appeal, the judgment was reversed by the Supreme 
Court in an opinion by Mr. Justice BLAck. The opinion 
reviews the status of Army Post Exchanges and con- 
cludes that as a matter of federal law they are, as now 
operated, arms of the government deemed by it essential 
in the performance of governmental functions. Conse- 
quently, the conclusion of the Court is that, by the 
terms of Section 10, the Act does not apply with respect 
to sales of motor vehicle fuel to Army Post Exchanges. 
In this view, it became unnecessary to pass on the 
constitutional question. 

The case was argued by Mr. Francis Kirkham for the 
appellant, and by Mr. Adrian A. Kragen for the 
appellee. 
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TENTATIVE 





PROGRAM 


65th ANNUAL MEETING OF THE 


AMERICAN 


BAR ASSOCIATION 


August 24 to August 27, 1942 


THE ASSEMBLY 
Monday, August 24, 1942. 10:00 A.M. 
\ddress of Welcome 


Response by Honorable Francis Biddle, The Attorney 
General of the United States 

S. St. Laurent, K.C., LLD., 

The Minister of Justice of Canada 


Response by Honorable L. 


(Annual Address cf the President of the Association 

Offering of Resolutions 

(Announcement of vacancies in offices of State Delegates 
and Assembly Delegates 

Nomination and Election of Assembly Delegates to fill 
vacancies 

Nomination of four Assembly Delegates for two-year 
term ending with adjournment of 1944 Annual 
Meeting 


THE HOUSE OF DELEGATES 
Monday, August 24, 1942. 2:00 P.M. 
Roll Call 


Report of Committee on Credentials and Admissions 
Approval of the Record 
Statement of the Chairman of the House of Delegates 
Report of the Treasure 
Report of the Budget Committee 
Report of the Board of Governors 
Election of members of the Board of Governors 
Offering of Resolutions for Reference to the Committee 
on Draft 
Reports of Committees: 
(Calendar to be arranged by Committee on Rules 
and Calendar.) 


THE ASSEMBLY 
Monday, August 24, 1942. 8:30 P.M. 


(Joint Session of American and Canadian Bar Associations) 
Addresses by— 
Representative of the Canadian Bar Association. (To 
be announced later.) 
Sir Walter Monckton, K.C., K.C.V.O., Representative 
of the English Bar 
10:00 P.M. 


President’s Reception 


VoL... 28 


JuLy, 1942 






THE ASSEMBLY 
Wednesday, August 26, 1942. 9:30 A.M. 
Election of Assembly Delegates 
Presentation of Award of Merit to a State and Local 
Bar Association 
Presentation of Prize Award for 1942 Ross Bequest 
Essay 
First Annual Meeting of The American Bar Associa- 
tion Endowment 
Statement of work of American Law Institute 
Open Forum—Report of Resolutions Committee 
Address by— 
Speaker to be announced later 


THE HOUSE OF DELEGATES 
Wednesday, August 26, 1942. 2:00 P.M. 


(Calendar to be arranged by Committee on Rules and 
Calendar) 


Wednesday, August 26, 1942. 7:30 P.M. 


ANNUAL DINNER 
(In which members of the Canadian Bar Association 


will join) 
Presentation of the American Bar Association Medal 
Speakers to be announced later 


THE HOUSE OF DELEGATES 
Thursday, August 27, 1942. 9:30 A.M. 
(Calendar to be arranged by the Committee on Rules 

and Calendar.) 
Statement of certification of nominations for officers 
Election of officers 
Adjournment 


(Following Immediately) 


THE ASSEMBLY 


Report by Chairman of the House of Delegates of the 
action upon resolutions previously adopted by the 
Assembly 

Action by the Assembly upon any resolutions previous- 
ly adopted by the Assembly but disapproved or 
modified by the House 

Unfinished Business 

New Business 

Presentation of new officers and members of the Board 
of Governors 

Remarks by Incoming President 

Adjournment 


501 




















PROPOSED AMENDMENTS 


To the Constitution of the American Bar Association 


To Be Presented and Acted Upon at Its 
Sixty-fifth Annual Meeting at Detroit, Michigan, 


August 24 to 27, 1942 





To the Members of the 
American Bar Association 


and of the House of Delegates: 


I 


OTICE is hereby given that Howard L. Barkdull 
N of Cleveland, Ohio, George H. Bond of Syracuse, 
N. Y., Thomas B. Gay of Richmond, Va., George M. 
Morris of Washington, D. C., and Chauncey E. Wheeler 
of Providence, R. I., members of the Association and 
members of the Rules and Calendar Committee of the 
House of Delegates, have filed with the Secretary of 
the Association the following amendments to the Con- 
stitution of the Association: 


1. Amend Article V, Section 3, of the Constitution, 
by inserting after line 31, the following: 


“Former Presidents of the American Bar Association 
who register in attendance at any annual meeting of 
the Association by 12 o'clock noon on the opening day 
thereof, the membership of such former Presidents 
becoming effective upon registration and continuing 
until the opening of the next annual meeting.” 


and by renumbering lines 32, 33 and 34, as they now 
appear to make them follow consecutively the lines of 
the foregoing paragraph. 


2. Amend Article VIII, Section 1, of the Constitu- 
tion, by adding the following paragraph: 


“If, not earlier than one hundred and fifty days and 
not later than one hundred days before the date fixed 
for the opening of the annual meeting of the Associa- 
tion in any year, the Board of Governors shall recom- 
mend that the meeting of the State Delegates at which 
nominations of officers and members of the Board of 
Governors to be elected in that year are to be made, be 
not held in that year because the state of the Nation 
or the financial condition of the Association makes the 
holding of such meeting inadvisable, the Secretary 
shall prepare and mail to each State Delegate an 
appropriate ballot for voting upon the question 
whether said meeting shall be held, with the request 
that such ballot, duly marked, be mailed to the Sec- 
retary on a date to be fixed by him. Said date shall not 
be later than eighty days before the date fixed for the 
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opening of said annual meeting of the Association. 
On the date fixed for the return of such ballots the 
Secretary shall count the same and shall certify the 
result to the Chairman of the House of Delegates. If 
a majority of the votes cast shall be in favor of not 
holding in that year said meeting at which nomina- 
tions of officers and members of the Board of Gov- 
ernors to be elected in that year would have been 
made, then said meeting shall not be held and the 
State Delegates in that year, in lieu of making nomina- 
tions at such meeting, shall make a nomination for 
each of the offices of the Association and for the mem- 
bers of the Board of Governors to be elected in that 
year, by mail ballot to be conducted in such manner 
and at such time as shall be determined by the Presi- 
dent of the Association, the Chairman of the House of 
Delegates and the Secretary of the Association. The 
Secretary shall promptly announce and publish the 
nominations so made.” 


3. Pursuant to the resolution adopted by the House 
of Delegates at the last annual meeting of the Associz- 
tion held in Indianapolis, the members of the Rules 
and Calendar Committee named above will also sub- 
mit for consideration by the House of Delegates at 
the annual meeting of the Association scheduled to be 
held at Detroit, Michigan, during the week commenc- 
ing August 24, 1942, their conclusions and recommenda- 
tions with respect to certain other amendments to the 
Constitution of the Association relating to the method 
of nominating officers and members of the Board of 
Governors. 


II 


Notice is hereby given that L. Stanley Ford of 
Hackensack, N. J., and William B. Carssow of Austin, 
Texas, members of the Association, have filed with the 
Secretary of the Association the following amendment 
to the Constitution: 


Amend Article IX, Section 1, of the Constitution, 
by striking out the word “Organization” in line 11 
of said Section 1, so that said line will read “Section 
of Bar Activities”. 

Harry S. KNIGHT 


Secretary 
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Madam Chairman, Members and Guests, by Helen 
Hayes Peffer. 1942. New York: Macmillan. Pp. 121.— 
Any woman or the husband of any woman who has 
been active in any of the important women’s organiza- 
tions of the day, will chuckle reminiscently and appre- 
ciatively as she or he reads this sympathetic and humor- 
ous description of the American club woman. I could 
almost imagine that the author was a fellow member of 
the organization in which I have served for so many 
years. Her description of the food served at club 
luncheons and the haughty attitude of the headwaiters 
reminded me of the ubiquitous creamed chicken and 
peas served by the same kind of waiters at similar 
luncheons in Chicago. Her chapter on awkward mo- 
ments for club presidents made me think of the time 
that I introduced a very disgruntled Japanese editor 
who turned out to be a Japanese spy and who was very 
much disconcerted by the questions of the audience. 


Three-fourths of the book is devoted to a humorous 
description of the petty foibles of club women, with a 
few words for those of club men. The last few pages 
however give an appreciative and critical appraisal of 
the accomplishments of women’s clubs, closing with the 
statement that nowhere else is there so much unselfish 
and arduous work done for the general good of the com- 
munity with so little thought of personal recognition 


or remuneration. 


You Can Make a Speech, by William Doll. 1941. New 
York: Ronald Press. Pp. 250.—This is an interesting 
text-book on effective public speaking, written by a 
lawyer of long experience in teaching it, and in putting 
it into active practice. 


The main theme of the book is that good speakers 
are made and not born. Emphasis is laid on the need 
of intensive preparation, not only in the assembling of 
the material for a speech, but for its actual delivery. 
Analysis is made of several speeches considered by the 
author to be outstanding examples of the points brought 
out in the book. 


Although the book is written chiefly for the inex- 
perienced, many of the examples given will call the at- 
tention of experienced speakers to faults of their own 
of which they are entirely unconscious. Such things 
as repetition, trite expressions, faulty enunciation or 
pronunciation and personal mannerisms are discussed 
humorously and critically. Many of the points may 
seem merely a repetition of the obvious. However, be- 
cause the obvious is so often overlooked, this book 
should be of real interest to all speakers, actual or 
prospective. 


a a 


Chicago 
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BOOK REVIEWS 


Proceedings of the Fifty-First Annual Meeting of The 
Virginia State Bar Association. 1941. Richmond: Rich- 
mond Press, Inc. Pp. 408. The Dallas Bar Speaks, Vol. 
VI. 1941. Dallas: Wilkinson Printing Co. Pp. xvi, 374. 
The first of these volumes presents the traditional annual 
report of an active state bar association, complete with 
the transcript of proceedings and addresses at its annual 
meeting, reports of committees, and other memorabilia 
worthy of preservation in the records of the association. 
Of particular interest, however, is the appendix report- 
ing the proceedings of dedication of the Supreme Court 
of Appeals building, at Richmond, with illustrations of 
the buildings in which the court has been housed supple- 
menting the valuable historical material contained in 
the dedicatory addresses. In the second volume, the 
Dallas Bar Association adds another notable series to its 
collection of addresses at the weekly Legal Clinics that 
have become a permanent feature of the program of that 
organization. 


Index to State Bar Association Reports and Proceed- 
ings, edited by Dennis A. Dooley. 1942. New York: 
Baker, Voorhis & Co., Inc. Pp. xii, 640. One of the most 
neglected fields of legal literature has been that of the 
American and state bar association annual reports of 
proceedings. In these thousands of books is to be found 
a wealth of material on the history of the bench and bar, 
the trends of law and government, and the contribu- 
tions that the bar has made to the development of 
American jurisprudence. Through the efforts of the 
American Association of Law Libraries, this index now 
makes possible the full and easy use of these materials 
down to and including the volumes published in 1939. 
Although it is selective rather than definitive, the index 
includes references to all papers and speeches, necrolo- 
gies, and such special committee reports as are distinctive 
in their contributions to legal literature. In addition to 
the state bar association reports, those of the American 
Bar Association, the Association of the Bar of the City 
of New York, Canadian Bar Association, and the New 
York County Lawyers’ Association are likewise indexed. 


The work evidences care and competence extending 
beyond mere cataloguing of titles to consideration of 
the subject matter of the articles indexed. It is well 
cross-referenced with appropriate subject groupings 
wherever possible. The net result is a reference guide 
that rounds out the coverage of The Index to Legal 
Periodicals, in which current bar association periodicals 
are now indexed. Since very few state bar associations 
have even attempted to compile complete indexes to 
their annual reports, this volume fills a need of long 
standing among bar association executives as well as 
students of the law and organized bar activities. The 
American Association of Law Libraries is to be congratu- 
lated on having carried this project to such happy con- 
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clusion; Dr. Dooley, who is State Librarian of Massa- 
chusetts, is to be commended for the excellent manner 
in which he has completed his difficult editorial 
assignment. 

CHARLES B. STEPHENS. 


Springfield, Illinois 


Soctal Control Through Law, by Roscoe Pound. 1942. 
Yale University Press. 138 pages. This small but rich 
and highly suggestive volume is based on a series of 
lectures delivered by the distinguished author on the 
Mahlon Powell Foundation at the University of Indiana. 
Its central propositions are familiar to the educated 
lawyers of the country, who owe much to the dean of 
the Harvard Law School, since he has for decades 
written and lectured on the philosophical, historical 
and sociological aspects of jurisprudence. However, 
Dean Pound never restates his views without throwing 
new light on the problems confronting lawyers, teachers 
of law, judges and lawmakers. The present volume is a 
valuable addition to the library of these groups as well 
as of the intelligent lay public. 

In these days of ruthless dictators, worshippers of 
brute force and enemies of law and morality, it is partic- 
ularly desirable to appeal to first principles and to 
ask fundamental questions concerning law and gov- 
ernment. Is there truth in the assertion of the Marxists 
that the ruling class, or group, legislates in its own 
interest solely, and that the government is merely the 
executive committee of that class or clique? If not, what 
influences shape and determine law, and what makes it 
progressive? 

Dean Pound defines law as the principal means of 
social control. He is fully aware of the threats behind 
law, but he rejects, for good reasons clearly set forth, 
the notion that only the fear of penalties—‘‘sanctions”— 
accounts for obedience to law. Religion, conscience, 
prevailing moral sentiments govern the behavior of the 
great majority, and this means that the law must satisfy 
the sense of justice and right. 

The unsolved problems of law are frankly recognized, 
and recent changes as well as impending ones, attribut- 
able to the democratic and humanitarian spirit of the 
age, are reviewed with remarkable breadth, vision and 
ability. The striking conclusion is reached that the 
path of the juristic thought of tomorrow appears to 
be “the path toward an ideal of cooperation rather than 
one of competitive self-assertion.” Laissez faire is dis- 
credited and dead, but regimentation and rigid col- 
lectivism are by no means inevitable. Liberty and in- 
dividualism may and must survive in the new order, 
and the law will play an important part in preserving 
these values. Lawyers, however, will have to be philos- 
ophers and lovers of fair play and genuine civilization, 
not special pleaders or apologists for privilege and 
vested wrongs. 
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Bureaucracy Convicts Itself, by Alpheus Thomas 
Mason. 1941. New York: The Viking Press. Pp. 224. 
In this volume Professor Mason, the author of two 
books on the late Justice Brandeis, discusses “the 
Ballinger-Pinchot controversy—1910—and its meaning 
for today.” In a way, he attempts to answer and refute 
Secretary Harold L. Ickes’ “vindication” of Ballinger, 
an effort which surprised and puzzled many of the sec- 
retary’s friends and admirers, including the present 
reviewer. Whether in this Professor Mason is wholly 
successful, is a question that may be left open. Suffice 
it to say that thoughtful lawyers will read the book with 
deep interest. The issues raised and debated in lively 
fashion are of the sort lawyers keenly enjoy. 

Whether or not Ballinger was “an American Dreyfus’, 
his case does illustrate the ways of bureaucrats with 
subordinates and superiors, and we certainly have more, 
not less, bureaucracy today. The question of conserva- 
tion is of course still with us, as is that of administrative 
manipulation of statutes designed to protect national 
interests and prevent grand and petty larceny, Teapot 
Dome scandals and corrupt lobbying by politicians of 
influence at Washington. 

It must be admitted, even by warm friends of Mr. 
Ickes, that some of his sweeping statements regarding 
the results of the investigation of the Ballinger affair 
by a congressional committee are shown by Professon 
Mason to be distinctly inexact and misleading. But the 
book under notice is valuable for the larger lessons 
drawn by the author with reference to democratic pro- 
cesses and the duties and responsibilities of men in high 
office, as well as the trying conflict of loyalties that arises 
when government employees of the humbler grades 
often quite honest but timid and weak—suspect down 
right crookedness or, at least, suspicious and imprope1 
behavior on the part of trustees and guardians of public 
property. 

The A B C of Criminology, by Anita M. Muhl. 1941. 
Melbourne, Australia: University of Melbourne Press. 
Pp. 237. Dr. Muhl of California, a visiting lecturer in 
psychiatry at the University of Melbourne, delivered 
thirteen lectures at that institution on many of the 
practical problems in the field of criminology and the 
more modern means being used to deal with them 
effectively. These lectures are now offered to the 
general public in a popular and interesting volume. 
No claim to originality is made in behalf of the con- 
tents of the book, but it conveys much useful knowledge 
and scientifically is up to date. 

A general survey is followed by chapters on various 
crimes and on crime prevention, criminal investigation 
and methods of treating delinquency. A valuable feature 
of the book is the discussion of the reliability of 
testimony before and during trial. Cases are freely 


drawn upon to illustrate propositions and points of 


theory. Some of the cases are from past history and 


others are contemporary. To read about them is to be 


reminded of the adage that reality is often stranger 
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BOOK REVIEWS 


than fiction from the pen of ingenious and imaginative 

novelists and successful authors of detective stories. 
Students of criminology and psychiatry in and out 

of colleges would find the book extremely interesting 


and informing. 
Vicror S. YARROS 


Chicago 


RECENT PUBLICATIONS 


THE FuTureE OF GOVERNMENT IN THE UNITED STATES: ESSAYS IN 
HONOR OF CHARLES E. MERRIAM, edited by Leonard D. White. 
1942. University of Chicago Press. Pp. VII, 274. 


DEMOCRACY, EFFICIENCY, STABILITY: AN APPRAISAL OF AMERICAN 
GOVERNMENT, by Arthur C. Millspaugh. 1942. Washington, D. C.: 
Ihe Brookings Institution. Pp. X, 522. 


CONDITIONS OF PEACE, by Edward Hallett Carr. 1942. New York: 
Macmillan. Pp. XXIV, 282. 


PROBLEMS OF Post-WAR RECONSTRUCTION, edited by Henry P. Jor- 
dan; foreword by Stephen Duggan. 1942. Washington, D. C.: 
American Council on Public Affairs. Pp. XIX, 292. 


PROJET OF A CRIMINAL CODE FOR THE STATE OF LOUISIANA. Re- 
porters: Dale E. Bennett, Clarence J. Morrow, Leon Sarpy. 1942. 
Baton Rouge: Louisiana State Law Institute. Pp. XVI, 151. 


THE CONFERENCE OF AMBASSADORS (PARIS 1920-1931), by Gerhard 
P. Pink; preface by Paul Mantoux. 1942. Geneva: Geneva Re 
search Centre. Pp. 293. 

CORPORATION AND MANUFACTURING ACCOUNTING, by H. A. Finney. 
1942. New York: Prentice-Hall. Pp. VIII, 534. 


EXAMINATIONS IN ConTRACT Law Courses, by Edward F. Potthoff. 
1942. Urbana: University of Illinois. Pp. 100. 


Practice Nores, First Series, BEING CONCISE NOTES ON THE WAR 
DaMacE Act, 1941. (War Damage Commission.) 1942. Lon- 
don: H. M. Stationery Office. Pp. IV, 30. 


A DIscouRSE UPON THE EXPOSITION & UNDERSTANDING OF STATUTES, 
with Sir Thomas Egerton’s Additions, edited from manuscripts 
in the Huntington Library by Samuel E. Thorne. 1942. San 
Marino, Cal.: Huntington Library. Pp. VII, 194. 


FEDERALISM AS A DEMOCRATIC PROCESS: essays by Roscoe Pound, 
Charles H. MclIlwain and Roy F. Nichols, with commentaries 
by Francis W. Coker and Edward S. Corwin. 1942. New Bruns- 
wick, N. J.: Rutgers University Press. Pp. 90. 


Tax Systems. Ninth Edition. Edited by The Tax Research 
Foundation. 1942. Chicago and New York: Commerce Clear- 
ing House, Inc. Pp. 390. 





“The whole history of society has been the history of a struggle for law * * *. We fight for 
law as well as for faith because we fight not only for the right to think but also for the right 
to be and to do what we will within the limits of a just and equal order.” 


Woodrow Wilson 


(From Address at Annual Meeting 1910) 








While many members of the American Bar Association are fighting in the armed forces, members who are not in the service 
can aid in the fight for law and order by increasing the membership of the Association, thereby increasing its influence and 
leadership in co-ordinating and reinforcing the services which individual lawyers can and will give as patriotic citizens. 





Application for Membership 
AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street, Chicago, Illinois 


Date and place of birth__ ; . 7 
Original admission to practice (State) iia “ - SD iticititecnceccenaemenitiaghins 


If not at present in State of original admission, indicate where, how long, and with whom you were associated while in said 





State : Se ee — 


Other States in which admitted to practice (if any) 
Bar Associations to which applicant belongs___ 





Indian (J Mongolian [) 
NAME. 
[) OFFICE ADDRESS. 


I a 
(Indicate address to be used for mail and directory purposes) 


Address___ 
is attached. 




















Endorsed by- cence 








*Check to the order of American Bar Association for $ 
*$4.00 if applicant has been admitted to the bar less than five years; $8.00 if admitted more than five years. 
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THE NATIONAL 


The National War Labor Board 


(Continued from page 470) 





tract results with the usual rights of legal redress in the 
parties in case of violation.”® 


Following the practice of the Taft-Walsh Board" 
and the National Defense Mediation Board,’* the pres- 
ent Board has adopted the procedure of referring cases 
in which the parties refused to obey its orders to the 
President for the application of such sanctions as he 
determines to be necessary and appropriate under his 
powers. Up to the present time, however, there has only 
been one case in which a party to a dispute has defied 
a Board decision to a point requiring presidential 
action. This involved a dispute between the Toledo, 
Peoria and Western Railroad and certain of its em- 
ployees, in which a strike was called with a consequent 
interruption in transportation. The Board ordered the 
parties to submit its dispute to arbitration under the 
terms of the Railway Labor Act.*® The company re- 
fused. The Board then referred the matter to the Presi- 
dent who publicly requested the company to comply 
with the order without success. The President there- 
upon directed the Office of Defense Transportation to 
take immediate possession of the properties of the com- 
pany and operate them “pending such termination of 
the existing labor dispute as may be approved by the 
National War Labor Board.’’®® 


In seizing the properties of the Toledo, Peoria & 
Western Railroad Company to terminate a labor dis- 
pute which was threatening the war effort, President 
Roosevelt was following precedent. President Wilson, 
during the first world war, took possession and control 
of the telegraph and telephone systems of the United 
States when Western Union Telegraph Company re- 
fused to comply with the decision of the Taft-Walsh 
Board and “desist from its practice of dismissing 
workers for joining the union.’’*' Wilson also ordered 
seizure of the Smith and Wesson Arms plants when the 
company refused to reinstate striking employees in 
accordance with the decision of the Taft-Walsh Board.*? 


The properties of both companies were operated by the 


WAR LABOR BOARD 


government for the duration of the war. 

Moreover, President Roosevelt himself, as we have 
seen, established precedent for his action in the Toledo, 
Peoria case by commandeering three plants in 194] 
where employers refuscd co comply with the recom- 
mendations of the National Defense Mediation Board. 
The first was in a dispute between employees of the 
North American Aviation Company, where the mem- 
bers refused to return to work after a strike had been 
called by a minority group.** The second involved the 
Federal Shipbuilding & Dry Dock Co. where there was 
a refusal by the company to incorporate a “maintenance 
of membership” clause in the employment contract with 
a resulting strike and stoppage of production.** The 
last case involved the Air Associates Company in thei 
failure to bargain collectively and return strikers to 
their jobs.* 

President Wilson took possession of the telegraph and 
telephone systems in pursuance of a joint resolution 
of Congress, approved July 16, 1918,*° and seized the 
Smith and Wesson Arms plants under the provisions 
of Section 120 of the National Defense Act of 1916.** 
President Roosevelt on the other hand, in commandeer- 
ing industrial plants heretofore mentioned, including 
the properties of the Toledo, Peoria & Western Rail- 
road, did not purport to act pursuant to any specific 
statutory authority. His orders were based upon powers 
vested in him by virtue of “the constitution and laws 
of the United States and as President of the United 
States and as Commander-in-Chief of the Army and 
Navy.’ 

The nature and source of the powers of the President 
to commandeer industrial plants and properties in war- 
time, without specific statutory authority, is a subject 
beyond the scope of this article.** Moreover, in the 
present war emergency, the question of executive power 
would appear to be more a matter of academic interest 
than practical concern to parties to a labor dispute— 
for if we may judge the future by the past, military 
occupation faces the plant where work is interrupted 
by industrial strife and the company or union involved 


refuses to accept the settlement ordered by the Board. 












76. See Parker v. First Trust and Savings Bank, 266 F. 961 
(1920) holding that where a carrier declined to submit a dispute 
on wages to the Taft-Walsh Board, that it was not bound by 
its award, even though its employees did so submit the 
controversy. 

77. Bul. of U. S. Bur. of Labor Stat. no. 287, pp. 24, 25, supra 
note 7. 
78. Jaffe-Rice Report p. 2, supra note 2. 


79. For order of Board see NWLB release PM 2593, (Feb. 27, 


1942). 
80. See Ex. Or. 9108, 7 Fed. Reg. 1532, (1942). 
81. Supra note 77. 
82. Supra note 77. 
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83. Ex. Or. 8773, 6 Fed. Reg. 2777 (1941). 

84. Ex. Or. 8868, 6 Fed. Reg. 4349 (1941). 

85. Ex. Or. 8928, 6 Fed. Reg. 5559 (1941). 

86. 40 Stat. 904; also see Western Union Telegraph Co. v. U. S., 
66 Ct. of Cl. Rep. pp. 41-42. 

87. 39 Stat. 213. 

88. See Ex. Or’s. cited in supra notes 80, 83, 84 and 85. 

89. See 55 Harvard Law Review 506-534 (1942) for an elaborate 
review of the powers of the President to commandeer plants and 
property in wartime; See also C. A. Berdahl, War Powers of the 
President of the United States, University of Illinois, Studies in 
the Social Sciences, Vol. IX. (1920.) 
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S we enter the second half of the 
A first year of warfare, we are im- 
ressed with the importance and 
necessity of large public demonstra- 
ions reafirming pledges of loyalty 
ind allegiance to the cause of the 
United Nations. These affairs clearly 
veal that the uncertainties of the 
lays immediately following Pearl 
Harbor have been replaced with a 
srim determination to win as expe- 
litiously as possible. Ihe many con- 
ributions made by the legal profes- 
sion in this morale-building activity 
are very valuable and will continue. 

It is amid this patriotic atmos- 
phere that plans are being made for 
the Ninth Annual Meeting of the 
Junior Bar Conference in Detroit, 
commencing August 23. Barring un- 
foreseen events, this meeting will at- 
tract the largest attendance in the 
history of the Conference. There 
are many reasons for this increased 
interest, ranging from the central 
location of the convention city to the 
war-integrated program being for- 
mulated by the Association. The re- 
cent announcement that married 
men will not be called upon for 
service for at least six or eight more 
months will permit this large group 
within this section to continue their 
activity unabated and to attend the 
meeting. 

National Chairman Philip H. 
Lewis, Topeka, has received a pre- 
liminary report from Earl F. Morris, 
Columbus, Ohio, Chairman of the 
Program Committee, indicating that 
all sessions will be streamlined. Gen- 
eral business sessions will be held 
Sunday afternoon, August 23, and 
[Tuesday morning, August 25. A 
special meeting of State Chairmen 
and Public Information Directors 
will be held on the first day, followed 
by a get-acquainted subscription 
luncheon. That same evening the 
Junior Bar Group will entertain the 
visitors with a reception. 

The third 


meeting of 


annual 
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JUNIOR BAR NOTES 


By JAMES P. ECONOMOS 


Secretary 


delegates of state and local Junior 
sar groups will commence with a 
luncheon on the second day. The 
session will close on Tuesday evening 
with the Annual Dinner Dance and 
the introduction of the new officers. 

Chairman Lewis has requested all 
members to continue their efforts on 
behalf of the Conference until their 
successors have been appointed, even 
though their annual reports have 
been filed. He has received the neces- 
sary authority to appoint a Commit- 
tee on Legal Assistance to the Armed 
Forces. Members of this Committee 
will be urged to solicit the aid of 
the existing state and local bar asso- 
ciations in this important work so it 
may continue uninterrupted for the 
duration. Indications are that the 
senior bar will cheerfully cooperate. 

Reports of the Membership Com- 
mittee, headed by Julius Birge, In- 
dianapolis, show an increase over the 
record of last year. Although quotas 
set last November have not been 
reached, it is considered likely that 
many states will do so by the close of 
the fiscal year. This record of achieve- 
ment by the 48 state membership 
chairmen merits the sincere appre- 
ciation of every member of the 
Association. 

Members of the Chicago, the IIli- 
nois, and American bar associations 
who are participating in the Public 
Information Program held a lunch- 
eon meeting in Chicago, on June 3. 
Chairman Lewis, National Director, 
Willett N. Gorham, Procedural Sur- 
vey Director, Albert E. Jenner, Jr., 
Chairman of the Illinois State Bar 
Association Section on Younger 
Members Activities, Robert C. Mc- 
Clory, and Secretary Economos were 
introduced. David A. Bridewell and 
James H. Wheat, Co-State Directors 
of Public Information Program, re- 
ported a highly active campaign. 
Circuit Court Judge Harry M. Fisher 
delivered a stirring message on the 


present day events. The presiding 
officer was Alvah T. Martin, State 
Chairman and Chairman of the 
Chicago Bar Association Younger 
Members Committee. He is now 
serving in the Navy as a Lieutenant 
(S.G.). 

The following day Chairman 
Lewis participated in a round table 
discussion on “The Lawyer in War” 
sponsored by the Section of Younger 
Members Activities during the an- 
nual meeting of the Illinois State 
Bar Association. New officers of this 
group for the coming year are Chair- 
man Harper Andrews, Kewanee; 
Vice Chairman, A. A. Rubinson, 
Chicago; and Secretary Donald V. 
Dobbins, Champaign. 

The Junior Section of the Iowa 
State Bar Association held its annual 
meeting in Des Moines on Saturday, 
June 6, Chairman Ray Nyemaster 
presiding. Chairman Lewis dwelt on 
the importance of keeping the or- 
ganization functioning even though 
loss of personnel may require re- 
trenchment in the number of activi- 
ties. The meeting was well attended. 
New officers are Robert Buckmaster, 
Waterloo, Chairman; Paul F. Ahlers, 
Maquoketa, Vice Chairman; and 
Allen Denny, Des Moines, Secretary. 

A Junior Bar Conference program 
was held in conjunction with the 
annual meeting of the Wisconsin 
State Bar Association at Madison, on 
June 26. Clarence P. Nett, State 
Chairman, was in charge of the meet- 
ing which was addressed by Chair- 
man Lewis and Secretary Economos. 

G. Pullen Jackson, Nashville, Sec- 
retary-Treasurer of the Junior Sec- 
tion of the Bar Association of 
Tennessee, proudly reports the activ- 
itiés of 154 members. Fifty-two are 
in the armed services. The remain- 
ing 102 contributed as follows: 77 
engaged in Selective Service work; 46 
acted as speakers, solicitors and can- 
vassers for the U. S. O., Red Cross, 
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United China 
organizations; and 
members of the State Militia or ac- 
tively engaged in Civilian Defense 
activities. This is a real record of 
public service being unostentatiously 
performed in addition to carrying on 
the normal bar association work. 

The Junior Section of the Lawyers 
Association of Kansas City, Missouri, 
has received the necessary approval 
for affiliation with the Junior Bar 
Conference. Jerry Duggan is Chair- 
man of this energetic group. 

Turner T. Smith has been elected 
Chairman of the Junior Section of 
the District of Columbia Bar Asso- 
ciation. He is active in the Confer- 
ence and is presently a member of 
the Committee on Restatement of 
Law. John H. Pratt, present State 
Chairman, is the retiring leader of 
this organization. 

William R. Knapp has taken over 
the duties of Chairman of the Radio 
Committee, Barristers Club of San 


JUNIOR BAR NOTES 


Francisco. This club is continuing 
the fine radio series and recently pre- 
sented three sessions on “Courts Mar- 
tial.” Eugene Raggett has ably 
served as Chairman of this Commit 
tee for the past year. He is now in 
military service. 

The Younger Lawyers’ Conference 
of the Kentucky State Bar Associa- 
tion is the new title of the Junior 
sar Section. Its officers are Ridley 
M. Sandidge, Owensboro, 
dent; Donald Q. Taylor, Louisville, 
and John L. Davis, Lexington, Vice 
Presidents; and Watson Clay, Louis- 


Presi 


ville, Secretary. 

Last Retiring Chairman Lewis F. 
Powell, Jr., Richmond, Va., Ist 
Lieutenant Army Air Corps, is now 
in training at Miami Beach, Florida. 

James D. Fellers, Oklahoma City, 
has been promoted to Captain and 
is now assigned as Intelligence Ofh- 
cer on the Staff of the Desert Air 
Force Commander during maneu- 
vers in Indio, Calif. 








August H. Nighswander, Laconia, 
N. H., has been appointed to the 
Committee on Restatement of Law 
to replace Harry E. Green, Clev 
land, who is in government service; 
Dana M. Swan, Providence, R. L, 
has been appointed State Director 
in place of Alfred Joslin, who is on 
active duty with the Navy. Julian 
B. Fite, Muskogee, Okla., member 
of the Committee on Relations with 
Law Students, has been called to 
active duty in the Army. Donald 
Nofri, Chicago, Illinois State Mem- 
bership Chairman, and J. Leland 
Rickard, Deposit, N. Y., New York 
State Membership Chairman, Rich- 
ard Shuman, Boston, Procedural Re- 
form Survey Director, have been 
inducted into the Army. Curtis 
Heath, New York, Committee on 
Relations with Law Students, and 
Joseph Werner, Madison, Wis., 
Membership Chairman, have gone to 
Washington, D. C. for legal staff 
work. 














Attention to Members of Jun- 
ior Bar Conference Residing in 
the Second, Seventh, Eighth, 
Ninth, and Tenth Federal Ju- 
dicial Circuits and in the Dis- 
trict of Columbia: 





Pursuant to Section 4B of Article 
IV of the By-Laws, you are hereby 
notified that the members of the 
Junior Bar Conference residing in 
the Second, Seventh, Eighth, Ninth 
and Tenth Federal Judicial Circuits 
and in the District of Columbia 
(hereinafter referred to as Council 
Districts) may nominate candidates 
for the office of member of the 
Council from each of said Council 
Districts by written petition speci- 
fying the office for which nominated 
and containing the names of at 
least twenty endorsers, all of whom 
are residents of the respective judi- 
cial circuits. The petition can state 
briefly a biographical sketch of the 
background and qualifications of 
the candidate. It shall be sub- 
mitted to the Chairman, Philip H. 
Lewis, New England Building, 
Topeka, Kansas, not later than 
August 8, 1942. At the first session 








NOMINATIONS FOR EXECUTIVE COUNCIL 





of the annual meeting, the Chair- 
man of the Conference shall de- 
liver to the Chairman of the Nom- 
inating Committee all petitions 
submitted pursuant to these pro- 
visions. 


The Nominating Committee shall 
consider the candidates proposed 
by each of said petitions, as well 
as receive names of other candidates 
and report its council nominees at 
the same time and place, and in 
the same manner that it reports 
the nominations for the officers of 
the Conference. Other nominations 
for the Council may be made from 
the floor following a report of the 
Nominating Committee. The elec- 
tion of Council members shall take 
place at the same time and place, 
and in the same manner as the 
election of officers. 

TERM OF OFFICE: The term of 
office of the Council members 
elected at the Detroit Annual Meet- 
ing shall begin with the adjourn- 
ment of the annual meeting at 
which elected and end with the 
adjournment of the second succeed- 
ing annual meeting next following 
the election, and until their re- 
spective successors shall be elected 
and qualify, except that the term 






of office of the Council member 
elected from the Second, Seventh, 
Ninth Federal Judicial Circuits and 
from the District of Columbia shall 
terminate with the adjournment of 
the annual meeting next following 
election, and until their respective 
successors shall be elected and 
qualify. 

ELIGIBILITY: The person nom- 
inated shall be a resident of the 
Circuit for which he is nominated 
and provided that during his term 
of office, he shall not become in- 
eligible for membership in the 
Conference. The membership of a 
member of the Conference shall 
terminate at the conclusion of the 
calendar year in which the member 
attains the age of thirty-six years, 
or upon his ceasing, prior to that 
time, to be a member of the Ameri- 
can Bar Association. No _ person 
shall be eligible for election as a 
member of the Executive Council 
if he is a member of the Council 
and has been such member for a 
period of three years or more. 


JAMEs P. Economos, Secretary 
Junior Bar Conference of the 
American Bar Association. 
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BAR ASSOCIATION NEWS 





ALFRED B. CARR, President 
State Bar of Arizona 


State Bar of Arizona 
| be ninth annual meeting of the 


State Bar of Arizona was held in 
lucson on April 24, 1942. The meet- 
ing was well attended. The morning 
session was taken up with routine 
business and an address by Mr. Hugo 
H. Harris of Los Angeles, his subject 
being “The Lawyer Anticipates the 
Fifth Column.” A luncheon’ was 
tenderd by the Pima County Bar 
Association to the visiting members 
of the state bar at which an extreme- 
ly witty address was delivered by 
Judge LeRoy Dawson of the Munici- 
pal Court of Los Angeles, his sub- 
ject being ““The Home Front or I 
Went Last Time.” 

The principal subject interesting 
the state bar at this time is Judicial 
Selection and Tenure. The after- 
noon meeting was largely devoted to 
this subject and the meeting was 
addressed by John Perry Wood of 
Los Angeles, chairman of the Com- 
mittee on Judicial Selection and 
Tenure of the American Bar Asso- 
ciation. His address was a very able 
analysis of the evils of the present 
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system of popular election of judges 
and a presentation of the advantages 
of the system of selection of judges 
now prevailing in Missouri. A com- 
mittee on this subject had been ap- 
pointed by the president of the state 
bar last year and was continued for 
the purpose of conferring with the 
various civic bodies, service clubs, 
labor, agricultural, mining, livestock, 
educational bodies and groups with 
the idea in view of obtaining the 
assistance of these groups in securing 
a constitutional amendment for a 
better method of judicial selection 
and tenure. A plan for judicial re- 
tirement and pension was also ap- 
proved by the meeting and referred 
to the same committee. A banquet 
was held in the evening which was 
addressed by Judge Stone of the 
Supreme Court of Illinois. The ban- 
quet was followed by a dance. 

The officers for the ensuing twelve 
months are: Alfred B. Carr of Pres- 
cott, President; Orrin C. Compton 
of Flagstaff and Cullen A. Little of 
Globe, Vice Presidents; Henry H. 
Miller of Phoenix, Treasurer; and 
James E. Nelson of Phoenix, Sec- 
retary. 


Illinois State Bar 
Association 


RESENTING a streamlined, 

down-to-business program empha- 
sizing the part that lawyers are play- 
ing in winning the war and prepar- 
ing for the peace to follow, the Illi- 
nois State Bar Association centered 
its sixty-sixth annual meeting, in Chi- 
cago, June 3 and 4, on the theme: 
“The Lawyer in War Time.” A 
prominent and well-attended feature 
of the all-out war program was the 
three-state Lawyers War Rally in 
which state and local bar associations 
of Illinois, Wisconsin, and Indiana 
took part. President Benjamin 
Wham, Chicago, presided. 

Among the outstanding speakers 
to appear before the convention were 
Mr. Justice James F. Byrnes, of the 


Supreme Court of the United States; 
Thurman W. Arnold, special assist- 
ant to the Attorney General of the 
United States; Maurice E. Bathurst, 
legal advisor to the British Informa- 
tion Service; Dean Mason Ladd, of 
the State University of Iowa law 
school; Philip H. Lewis, chairman 
of the Junior Bar Conference of the 
American Bar Association; Ralph 
M. Hoyt, of the American Bar As- 
sociation Committee on Administra- 
tive Law; and Judge John J. Parker, 
of the American Bar Association's 
Committee on Improving the Ad- 
ministration of Justice. 


Sections of the Association met 
during the morning of the opening 
day, June 3, with the Section on Pro- 
bate and Trust Law presenting At- 
torney General of Illinois, George 
F. Barrett, Chicago, and members of 
his staff in one of the popular “How” 
demonstrations of practice in Illinois 
inheritance and federal estate tax 
matters. 


The annual address by the Presi- 
dent, Benjamin Wham, of Chicago, 
featured the program of the busi- 
ness session held that afternoon. Af- 
ter reviewing the services of Illinois 
lawyers in the war effort, President 





CLARENCE W. DIVER, President 
Illinois State Bar Association 
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Wham outlined the work of the bar 
in improving the administration of 
justice and the problems to be faced 
in winning the peace. The tradition- 
al ceremonies conferring the title of 
Senior Counsellor on members of the 
Association admitted to practice for 
fifty years or more concluded the af- 
ternoon program. 


The Lawyers War Rally, on the 
evening of June 3, proved to be one 
of the most colorful and dramatic 
programs of the year, with military, 
naval and other detachments posting 
the national colors to open the pro- 
gram, and a brief dramatization of 
“The Spirit of Freedom,” presented 
by members of the Chicago Bar As- 
sociation. George I. Haight, of the 
American Bar Association’s Commit- 
tee on Bill of Rights, served as nar- 
rator for the pageant, then spoke on 
the duty of lawyers to preserve the 
essential freedoms. The address by 
Assistant Attorney General Arnold 
concluded the program. 


The second day began with the 
traditional breakfast sponsored by 
the Section on Legal History and 
Biography, at which James F. Oates, 
chief of the contract service, Chicago 
Ordnance District, spoke on the work 
of lawyers in his important branch 
of government service. Dean Ladd 
and Erwin W. Roemer, of the Chi- 
cago bar, presented a symposium on 
the proposed Code of Evidence, with 
Mr. Bathurst discussing the effects of 
the war on law and procedure in 
England, to conclude the morning 
session of the general convention 
program. 

Two interesting discussions fea- 
tured the afternoon program on June 
4. In the first, Dean Leon Green, of 
the Northwestern University law 
school, Judge Harry M. Fisher, of the 
Circuit Court of Cook County, and 
Mr. Hoyt, presented a panel discus- 
sion of the general relationship be- 
tween the courts and administrative 
agencies. 


Mr. Justice Byrnes was the prin- 
cipal speaker on the program for the 
annual dinner, held on the evening 
of June 4. Asa mark of special honor 
to the speaker, the judges of the Sev- 
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enth Circuit Court of Appeals and 
the United States district courts in 
the Seventh Circuit, were guests of 
the occasion. Judge Evan A. Evans, 
of the Seventh Circuit Court of Ap- 
peals, President Lloyd D. Heth, of 
the Chicago Bar Association, and 
Mayor Edward J. Kelly, of the City 
of Chicago, also spoke briefly on this 
program. 


Officers of the Illinois State Bar 
Association for the year 1942-1943 
elected and inducted at this time in- 
clude: Clarence W. Diver, Wauke- 
gan, president; Warren B. Buckley, 
Chicago, first vice-president; Henry 
C. Warner, Dixon, second vice-presi- 
dent; Tappan Gregory, Chicago, 
third vice-president; R. Allan Steph- 
ens, Springfield, re-elected secretary; 
and Alvin C. Margrave, Springfield, 
re-elected treasurer. 


CHARLES B. STEPHENS 
Editor, Illinois Bar Journal 


Bar Association 
of the State of Kansas 


HE sixtieth annual meeting of the 

Bar Association of the State of 
Kansas was held at Wichita on May 
22 and 23. The registration sur- 
passed all estimates and the business 
sessions were well attended. 


The morning of May 22nd and the 
afternoon of the 23rd were devoted 
to section meetings on practical prob- 
lems covering property and title work, 
war-time legal problems, practice be- 
fore boards and commissions and of- 
fice and trial practice. 


Friday noon the various law school 
alumni associations held their annual 
luncheons. 


During the business meeting on 
Friday afternoon Senator James A. 
Reed of Kansas City, Missouri, de- 
livered a stirring address and John 
F. Rhodes, President of the Missouri 
Bar Association, discussed the law- 
yer’s work in connection with the 
war effort and made a report con- 
cerning the American Bar Associa- 
tion’s Committee on War Work. 


The Kansas Association’s committee 
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paid special tribute to 183 Kansas 
lawyers now in the service. 

On Friday evening the Associa- 
tion’s annual banquet was held. 
Among those making addresses were 
Hon. Homer Hoch, Justice of the 
Kansas Supreme Court, Hon. W. S. 
Culbertson, Charmian, Pa., and Hon. 
Robert T. Sloan, of the Kansas City 
(Missouri) Bar. 


On Saturday morning the conven- 
tion was high-lighted by a unanimous 
vote on a resolution favoring the 
adoption of an all-inclusive bar for 
Kansas. A committee of five is to be 
appointed to bring about the neces- 
sary statutory direction which will 
provide for an all-inclusive organiza- 
tion by Supreme Court Rule. 

On Saturday evening the Wichita 
Bar presented a show, the third act 
of which was dedicated to the lawyer 
and his part, past and present, in the 
war effort. 

Officers elected for the year 1942- 
1943 were: Charles D. Welch, Coffey- 
ville, President; E. C. Flood, Hays, 
President-Elect; Everett E. Steerman, 
Emporia, Vice President; and Robert 
M. Clark, Topeka, re-elected Sec- 
retary-Treasurer. Douglas Hudson, 
Fort Scott, was elected state bar dele- 
gate to the American Bar Association 
for a two-year term. 


RosBert M. CLark, 
Secretary-Treasurer 
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North Carolina 


Bar Association 


HE North Carolina Bar Associa- 
Tan held its 44th Annual Conven- 
tion at Pinehurst on May 15, 16 and 
17, under the leadership of its 
President, Willis Smith of Raleigh. 

The first 
principally to committee reports fol- 


session was devoted 


lowed by an Institute on Taxation. 
Among those appearing on the tax 
Eddingfield of 


Washington, D. C., who discussed 


institute was F. T. 


the technique of appeals in tax 
matters. 

The second session was devoted to 
an address by the President, Willis 
Smith, on the subject “Citizenship 
and the Bill of Rights in War Time.” 
Following this address was an ad- 
dress by Major Charles R. Jonas, 
who discussed the 1940 Soldiers’ and 
Sailors’ Civil Relief Act. This was 
followed by an illustrated lecture 
given by Harry C. Shriver of the 
Library of Congress. 

The third session was devoted to 
committee reports and was featured 
by two addresses, the first given by 
Dr. Raphael Lemkin, Magister Juris, 
of Warsaw, Poland, who discussed 
“Law and Lawyers in the European 
Subjugated Countries,” which was 
followed by an address delivered by 
John S. 
“Legal Aid Service to Soldiers.” 


Bradway of Durham on 


No meeting was held Saturday 
afternoon, which was devoted to a 
golf tournament and a trip for the 
ladies to the Orchid Garden of Judge 
Way. Late in the afternoon, the 
membership gathered at the Tomb 
of the late Walter Hines Page, 
United States Ambassador to Great 
Britain during the World War. This 
service was presided over by Presi- 
dent Willis Smith, who introduced 
Sir Norman Birkett, Judge, High 
Court of Justice, King’s Bench Divi- 
sion, London, England, who paid a 
tribute to the late Walter Hines 
Page and termed him “a citizen of 
the world.” Sir Norman stated, “The 
idea that the British people and the 
people of the United States should 
be united in a bond that nothing 
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can sever, perhaps is more important 
now than at any other previous 
period in history.” Sir Norman’s 
rciaarks were followed by J. Melville 
Br -ughton, Governor of North Caro- 
lina, who dwelt on the ties that bind 
Great Britain and the United States. 

The highlight of the convention 
was the annual banquet which was 
addressed by Sir Norman Birkett. 

The following officers were elected 
for the coming year: Linville K. Mar- 
tin, of Winston-Salem, President; 
Allston Stubbs, of Durham, Sec- 
retary-Treasurer; and Richard E. 
Thigpen of Charlotte and Fred W. 
Bynum of Rockingham were elected 
to the executive committee. 


Bar Association of 


Tennessee 


HE 6lst Annual Meeting of the 

Bar Association of Tennessee was 
held at Chattanooga on June 5 and 
6. Hon. John C. Goins, President, of 
Chattanooga, presided at the meet- 
ing. 

After the formalities of opening, 
the session was addressed by the Hon. 
Walter P. Armstrong, President of 
the American Bar Association and a 
former President of the Bar Associa- 
tion of Tennessee. The speaker at 
the noon luncheon was James S. 
Kemper of Chicago, Illinois, former 
President of the United States Cham- 
ber of Commerce, the title of his 


address being “America in War Econ- 
omy.” Hon. John W. Bricker, Gov- 
ernor of Ohio, made the principal 
address at the annual banquet held 
on the evening of June 5. And at 
the Saturday morning session an 
address was made by the Hon. Fran- 
cis Biddle, Attorney General of the 
United States. The attendance and 
interest in the meeting were excel- 
lent, in spite of so many of the 
younger members being in the armed 
forces of the country. 

A resolution was passed at the 
meeting creating a Women’s Section 
for the women-lawyer members of 
the Association. The organization 
meeting for this Section will be held 
in September. 

Officers elected for the Judicial 
Section were Judge Harry Adams, 
President, and Judge J. P. M. Ham- 
ner, Secretary-Treasurer, both of 
Memphis. 

Officers for the Association elected 
for the ensuing year were: President: 
Sam Costen, Memphis; Vice Presi- 
dents: Ewell T. Weakley, Dyersburg, 
Albert W. Stockell, Nashville, J. Mal- 
colm Shull, Elizabethton; Secretary- 
Treasurer: Thos. O. H. Smith, Nash- 
ville. 

New members elected to the Cen- 
tral Council were: Richard N. Ivins, 
Chattanooga, J. Washington Moore, 
Nashville and E. W. Hale, Jr., Mem- 
phis. 

Delegate to the American Bar Asso- 
ciation: John J. Hooker, Nashville. 


Fred W. Bynum of Rockingham, retiring 
President Willis Smith of Raleigh, Governor 
Melville Broughton (sected) and Sir Norman 
Birkett of London, England, layiz« wreath on 
tomb of the late U. £. Ambassador to Britain, 
Walter Hines Page. 
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At The Center Of 


Majo Alto 


A distinctive hotel—located in 
the heart of New York’s finest 
shopping district—near the best 
theatres and gayest night clubs. 
In the hub of the City’s social 
and cultural district, it offers an 
unusually central place to stay 
while in town. Here, spacious 
rooms, superb service, a quiet and 
refined atmosphere, and excellent 
cuisine, make for dignified living. 


A. S. KIRKEBY, Managing Director 


The Gotham 


5th Avenue at 55th Street 


NEW YORK CITY 
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ANNUAL MEETING 
DETROIT, MICHIGAN 


August 24-27, 1942 


The Sixty-Fifth Annual Meeting of the American Bai 
Association will be held at Detroit, Michigan, August 
24 to 27, 1942. Further information about the meeting 


will be given in the JouRNAL from time to time. 


Hotel Accommodations 
Official Headquarters—Statler Hotel. 


Hotel accommodations, all with private bath, are available as 
follows: 


[wo-room 
Single Double Twin- suites 
for (Dbl. bed) _ beds fo (Parlor and 
Il person 2persons 2persons 1 bedroom) 


Book-Cadillac ...$3.30-$5.50 $5.50-$7.70 $6.60-$9.90 $12.00-$16.00 
(Michigan & 
Washington) 


Detroit-Leland .. 3.30- 5.00 5.00- 5.50 6.00- 7.00 12.00 


(Casey & Bagley) 
Fort Shelby ..... 2.75- 5.00 4.00- 7.00 4.90- 7.00 11.00- 16.00 
(525 Lafayette) 
Statler 
(Washington 
& Park) 
(Advance reservations have now exhausted all space 
at Headquarters Hotel.) 


Explanation of Type of Rooms 


A single room contains either a single or double bed to 
be occupied by one person. A double room contains a 


double bed to be occ upied by two persons. 


A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 


for occupancy by one person. 


A parlor suite consists of parlor and communicating 
bedroom containing double or twin beds. Additional 
bedrooms may be had in connection with the parlor. 

To avoid unnecessary correspondence, members are 
requested to be specific in making requests for reserva- 
tion, stating hotel, first and second choice of, number of 
rooms required and rate therefor, names of persons who 
will occupy the same, arrival date and, if possible, defi- 
nite information as to whether such arrival will be in 


the morning or evening. 


Requests for reservations should be addressed to the 
Reservation Department, 1140 N. Dearborn Street, Chi- 


cago, Illinois. 
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lo the Editor of the JouRNAI 

John G. Palfrey, Esq., of Boston, 
\lassachusetts, has recently author- 
zed me to write the official biog- 
aphy of Mr. Justice Oliver Wendell 
Holmes. The ultimate success of my 
ffort will depend largely on the 
assistance which I am able to secure 
from others, particularly, perhaps, 
from members of the bar. It is for 
that reason that I turn to the AMERI- 
CAN BAR ASSOCIATION JOURNAL, hop- 
ing that this communication may be 


noticed by some who can aid me. 


My search is for authentic bio 
graphical information, for letters 
written by Justice Holmes, and for 
the small unrecorded details of his 
career. Lawyers, I am _ sure, will 
understand my eagerness for infor- 
mation concerning incidents of argu- 
ment before the Court, no matte 
how trivial those incidents may on 
their face appear to be. This stage 
of my endeavor might be titled, in 
imitation of Dr. Holmes, “My Hunt 
after “The Justice.” All who can 
help me on my way will earn my 
warmest gratitude. 

Very sincerely yours, 
Mark DEWo-trFE How! 
Dean, School of Law 
The University of Buffalo 


lo the Editor of the JoURNAL 

May I add a little something to 
the note on Shakespeare’s Legal 
John H. Wig- 


more in the February issue of your 


Documents by Mr 


JOURNAL? 


Yes, the authentic signatures have 
survived enemy action. Unhappily 
the same story cannot be told of two 
priceless buildings The Middle 
Temple Hall and Gray's Inn Hall 
were the only remaining buildings 
in which plays of Shakespeare 
were performed during his lifetime. 
Twelfth Night was played in the 
former: the Comedy of Errors in the 
latter. It is not known whether he 
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was acting on either occasion. Pos- 
sibly in the former. Probably not 
in the latter. 


Now, alas, both halls have suffered. 
Some fittings in Gray’s Inn Hall have 
been saved; otherwise the walls alone 
remain. How far the Middle Tem- 
ple Hall can be restored is, I under- 
stand, not yet ascertainable. 


In the sumptuous memorial vol- 
ume which was published by your 
Association after the visit to this 
country in 1924 appear photographs 
of both halls as they then were. The 
west end of Gray’s Inn Hall with the 
Elizabethan screen only is shown. 
[ am enclosing herewith a picture of 
the east end. 

“Links between Shakespeare and 
the Law” by the late Sir Plunket Bar- 
ton, with a foreword by your former 
Solicitor General, the late Hon. 
James Montgomery Beck, shows how 
many were such links. Some came to 
light through the author's original 
investigations. Whether the book is 
obtainable on your side of the ocean, 
I know not. It was published in Lon- 
don by Faber and Gwyer of 24, Rus- 
sell Square. If, however, it would 
interest you I would, if I could, get 
a copy for you, or if I cannot, I 
would loan you my own presentation 
copy with great pleasure. 

J. Leonarp Croucu 
5, Paper Buildings, 


Temple, 
London, E. C. 4 


To the Editor of the JouRNAL 

You have recently interested the 
Bar by publishing Mr. Seasongood’s 
informative letter about the Holmes- 
Pollock correspondence. At about 
the same time the Harvard Law Re- 
view contained a review of those 
Letters by Professor Max Lerner. 
Especially when you take the two of 
these together, the result is so one- 
sided that I offer my contribution. 

Sir Frederick Pollock was my 
friend during the forty and more 


years when he and I were connected 
by our service to the Selden Society. 
He did not suffer gladly even wisdom 
which he thought he had a right to 
condemn. But the Bar and people 
interested in great legal figures would 


do wisely to think of him in scenes 
like the following: 


He had an animated conversation 
with the Director of the Gardner 
Museum in Boston over the attribu- 
tion of a picture to Giorgione, and 
the Director thought that he was 
first-rate in that sphere. He gave the 
accolade to a young Lochinvar of the 
Year Books who had come out of our 
great West. There was no complaint 
there about his manners. Think of 
his keen enjoyment of the affection- 
ate friendship of Ruth Draper, and 
of the meeting at which he and Presi- 
dent Lowell of Harvard and Miss 
Draper rejoiced in reading the only 
unexpurgated copy in England of 
“Gentlemen Prefer Blondes.” The 


East end of Gray's Inn Hall 
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Prince of Wales portion had been ex- 
purgated from the English edition. 
Or listen to my son’s account, coming 
from 1932 when the young man took 
his degree at Cambridge University. 
The tradition in Trinity 
there was of young undergraduates 


College 


sitting up all night entranced by the 
venerable Pollock's conversation and 
staying power. And my son went to 
“The Barretts of Wimpole Street” in 
a London theatre party to which the 
Pollocks, both then over eight-five, 
had invited a lady of over seventy- 
Pollock, as a 
theatrical critic, was also a first-class 


five to make the four. 


conversationalist that night. 

I doubt the competence of any 
reviewer or critic in this country to 
call Pollock second-rate as Professo 
Lerner does. Pollock was conceded 
by real philosophers to be first-rate 
about Spinoza, both on the deeper 
side of apprehending philosophy and 
in the way of expounding Spinoza to 
the general public. To pass a verdict 
upon Pollock as inferior is to assume 
superior wisdom. To such matters as 
Spinoza and the Year Books I might 
add the legal 
rounding the abdication of Edward 
VIII, upon which Pollock’s opinion 
was taken. 

Those who would like to 
what Pollock could do in 
versational line should read his ‘‘For 
My Grandson.” Those who call him 
second-rate should be reminded of 
the parable. 


considerations sur- 


know 
the con- 


RIcHARD W. HAtt 
Boston, Mass. 


Editorial Note: 

In the May number of the JouRNAL, 
page 375, we printed a letter from 
Colonel Halstead. Our reply, ad- 
dressed to Colonel Halstead, was re- 
turned from the office of The Ad- 
jutant General with the following 
letter: 


LETTERS FROM MEMBERS 


American Bar Association Journal 
1140 North Dearborn Street 
Chicago, Illinois 

Gentlemen: 

It is with regret that I must return 
your letter addressed to Lieutenant 
Colonel E. T. Halstead, 
serving in the Philippine Islands at 


who was 
the time of final surrender and who 
is now being carried by the War 
Department as “missing in action.” 
Army Postal Service to the Philip- 
pine Islands has been temporarily 
discontinued. 
Very truly yours, 
J. A. ULto 
Major General 
The Adjutant General 
Washington, D. C. 


Hon. Walter P. Armstrong, 
President, American Bar Association, 
Memphis, Tenn. 
Dear Sir: 

I am handing you a clipping from 


the American Bar Association Jour- 
nal of March 1942. 


When I made an application to 


local board for two obsolete 


tires and tubes it was declined. 


our 


It seems to me that our Associa- 
tion ought to take this matter up 
and see if the legal profession cannot 
have a little recognition along with 
the clergymen, doctors and other 
professionals. 

I have been a member of the Asso- 
ciation for a great many years. Have 
not attended any of the meetings for 
a long time, but my age is a good 
alibi, for I will soon be 82 years of 
age. 

Yours very truly, 
Geo. E. GREEN! 
Hoosick Falls, N. Y. 





George B. Walter, Associate 





HERBERT J. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 


“Thirty Years Experience” 


WALTER 


CENtral 5186 
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Lawyers and Realtors 


Settle Controversey 


(Continued from page 452) 


Mr. Clifford W. McKibbin, 
chairman of the Realtors 
Rights Committee, all of the Nation 
al Association of Real Estate Boards, 


and 
Legal 


an agreement in the form of a reso 
lution was adopted. 
The Board of 


Association approved the resolution 


Governors of our 
in principle on May 13, 1942 and the 
the National 
Estate 


Board of Directors of 

Association of Real 

took similar action on May 22, 1942. 
The National Conference will be 


Boards 


organized as soon as possible and it 
is hoped that it will make as suc- 
cessful progress in this field as has 
been shown by the National Confer 
ence Group organized with the 
American Bankers Association Trust 
Division and other similar groups. 

This agreement, or statement of 
principles, mentioned in an editorial 
in the June isstie of the JOURNAL, 
follows: 

WHEREAS, it is not the province 
of the realtor to engage in the prac- 
tice of law, nor of the lawyer to en- 
gage in the real estate business, nor 
is it in the interest of the public that 
they should do so; and 

WHEREAS, it is in the interest of 
the realtor, the lawyer and the pub- 
lic, that a joint conference commit- 
tee should be formed to implement 
by a statement of principles the gen- 
eral purposes above indicated; 

Now, THEREFORE, Bre IT RESOLVED 
by the undersigned that a National 
Conference of Realtors and Lawyers 
is hereby organized and does hereby 
formulate a statement of principles 


as follows: 
ARTICLE | 


(1) The realtor shall not practice 
law or give legal advice directly or 
indirectly; he shall not act as a pub- 
lic conveyancer, nor give advice or 
opinions as to the legal effect of legal 
instruments, nor give opinions con- 
cerning the validity of title to real 
estate, and he shall not prevent or 
discourage any party to a real estate 
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ansaction from employing the serv- 

s of a lawyer. 

2) The realtor shall not under- 
ike to draw or prepare documents 
ixing and defining the legal rights 
f parties to a transaction. However, 
hen acting as broker, a realtor may 
se an earnest money contract form 
or the protection of either party 
cainst unreasonable withdrawal 
from the transaction, provided that 
such earnest money contract form, 
as well as any other standard legal 
forms used by the broker in trans- 
icting such business, shall first have 
een approved and promulgated for 
uch use, by the Bar Association and 
the Real Estate Board in the locality 


vhere the forms are to be used. 


(3) The realtor should not seek 
to participate in the lawyer's fees, 
or in any way seek to influence the 
lawyer's compensation in real estate 
transactions in which the lawyer is 


consulted as legal counsel. 


ARTICLE II 


(1) The lawyer should not ex 
press any opinions concerning the 
business prudence of real estate 
transactions in which his services as 
legal counsel are used, or concern- 
ing which he may be consulted, un- 
less such opinions are sought by his 
client. 


(2) The lawyer should not seek 
to participate in the realtor’s com- 
missions or in any way seek to in- 
fluence the realtor’s compensation in 
transactions in which the lawyer is 
consulted as legal counsel, or other- 


wise, 


(3) A lawyer who engages in busi- 
ness activities ordinarily undertaken 
by a realtor, such as selling, leasing, 
managing and appraising property 
for the account of others, should 
qualify under the Real Estate License 
(cts in states having them, except 
where the lawyer acts for himself as 
a principal or as a fiduciary. 


ARTICLE III 


(1) The National Conference of 
Realtors and Lawyers shall consist of 
five (5) realtors appointed by the Pres- 
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ident of the National Association of 
Real Estate Boards, and five (5) law- 
yers, members of the American Bar 
\ssociation, to be designated by the 
Chairman of the Standing Commit- 
tee On Unauthorized Practice of 
Law of the American Bar Association. 

(2) The National Conference 
shall seek to have the two Associa- 
tions: 


(a) Engage in common effort to 
simplify laws and procedure gov- 
erning real estate transactions and 
to reduce the cost thereof; 


(b) Eliminate detrimental prac- 
tices arising in connection with the 
taking of expert testimony of the 
valuation in litigations involving 
the value of real property; 

(c) Maintain a constant ex- 
change of information concerning 
any practices on the part of their 
members which may be detri- 
mental to the public or to the mem- 
bers of either Association. 

(3) The National Conference may 
consider any controversies referred to 
it between realtors and lawyers and 
shall seek to settle and dispose of 
same. 

(4) The National Conference, in 
line with the principles herein stated, 
shall from time to time issue such 
further statements of principle as may 
be agreed upon which are deemed in 
the public interest and in the inter- 
ests of realtors and lawyers. 

(5) The National Conference, in 
the public interest and for the pur- 
pose of implementing and making 
effective the carrying out of the prin- 
ciples herein stated and which may 
hereafter be promulgated and the 
amicable and cooperative solution of 
disputes or misunderstandings in re- 
lation thereto, shall seek to be of as- 
sistance in an advisory capacity to 
state and local bar associations and 
real estate boards. 


BUSINESS NEED NOT 
“FLY BLIND’ 


Our services 
chart a safe 
course through 


problems in- 
volving in- 
surance and 
estate taxes. 


The AMERICAN 
APPRAISAL C 


ompany 
CONSULTAN J ROPERTY p 


E YOM " 




















Law Books... 


brief cases, golf bags, upholstery, etc. 
will last longer and look better when 
protected by a treatment with LEXOL, 
the self-penetrating leather conditioner. 
LEXOL is easily and quickly applied. 
It will not catch dirt or impair the most 
delicate finish. LEXOL takes any polish. 
A pint at $1.00 will treat about 100 vol- 
umes. A gallon at $4.00 will treat about 
800. Sold by book concerns, luggage, 
shoe and department stores; or order 
direct from 


THE MARTIN DENNIS COMPANY 
895 Summer Avenue, Newark, N. J. 
Quality Products Since 1893 














Treat Y ourself to a 


Health Vacation In 
HOT SPRINGS 


National Park, Ark. 


Hotel EASTMAN 
and BATHS 








Forgeries Typewriting 





15 Park Row, New York City 
Res. Phone (Newark, N. J.), HUmboldt 3-2014 


HANDWRITING EXPERTS 
FOR 50 YEARS 
Anonymous Letters Paper Ink Pencil 
Infra-Red and Ultra-Violet Photographs 
Authors of THE HAND OF HAUPTMANN 368 Pages—150 Illustrations—$3.50 
J. Vreeland Haring 
Bus. Phone, BArclay 7-8778 


J. Howard Haring 
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FORTY LAWYERS TO 
ONE SHORTHAND REPORTER 


Even though the country is at war, the 
property rights of its citizens must be 
protected, and courts function for that 
purpose. Shorthand reporters are re- 
quired to preserve the record made in 
court. Many lawyers and a number of 
shorthand reporters have gone into the 
service. The ratio of competent short- 
hand reporters in the United States to 
lawyers is about one to forty. Many of 
these reporters have had more than 25 
years’ experience, and are at an age 
where they are not likely to be required 
for active military duty. They and the 


older lawyers will carry on during the 
emergency and the interests of clients 
will not suffer. 


Louis Goldstein, 
Secretary, 
NATIONAL 
SHORTHAND 
REPORTERS 
ASSOCIATION, 
150 Nassau St., 


New York City. 














| 
A BINDER FOR 


THE JOURNAL 


We are prepared to furnish a 


binder into which separate issues of 
the JourNAL can be inserted and 


from which they can be detached 


with ease by means of a special 
device. 

It can be used merely for current | 
numbers or as a permanent binding 
for the volume and placed on the 


shelf with books. 


other 


| 
| 
The price is $1.50, which is merely | 


manufacturer’s cost, plus mailing 
charge. Please mail check with 
order. 


AMERICAN Bar ASSOCIATION JOURNAL 
1140 North Dearborn Street, 











Chicago, III. 











CLASSIFIED 








RATES 


10 cents per word for each insertion; minimum charge $1.20 
payable in advance. Copy should reach us by the 15th of the 
month preceding month of issue. 


BOOKS 


GRAMMARS, DIC- 
languages, especially 
Japanese, Russian, etc, 
Paut R. Carr 


LINGUISTIC BOOKS. 
tionaries, Texts, all 
Oriental; Arabic, Chinese, 
Ask lists. specify language 


Oriental and Linguistic Bookseller, Warwick, New 

York 

WE BUY LAW LIBRARIES IN BULK, 
without delays or haggling over price. Tell us 

what you have and we’ll make you one offer—take 

it or leave it. Immediate cash equal to any book 

buying requirement. Crairor’s Book Srore, 


Baton Rouge, Louisiana 





HIGHEST CASH PRICES PAID FOR ACTS 
and laws. Pamphlets on all subjects. James 
Lewis Hook, 13 Snowden Road, Bala-Cynwyd, Pa 





LAW BOOKS BOUGHT AND SOLD 
Complete libraries and single sets. CLARK 
BoarpManx Co., Lrp., 11 Park Place, New York 


City 





LOWEST PRICES — USED LAW BOOKs 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationar Law 
Lisprany Appratsat Assn., 538 S. Dearborn Sx 
Chicago, Ill. 





UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 
_ Immediate Service—Write Nationat Law 
300k Company, 1110—13th St. N. W., Washing- 
ton, D. C. 


WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 
Illustrations. $10.00 Delivered. Apert S. Ossorn, 
233 Broadway, New York City. 








LAW BOOKS; NEW & USED. BOOKS ON 
ivil & Revolutionary War, Indians, Lincoln, 
Washington other AMERICANA; Christian 


Science, Genealogy, American & English fiction, 
some First Editions. Lists mailed on Request. 
Int1no1s Book ExcuanGe, 337 West Madison 
Chicago. 





WANTED TO PURCHASE FOR CASH. SES- 

sion laws, bar association reports, attorney gen- 
eral reports, legal periodicals all states. CENTRAL 
Boox Company, 261 Broadway, New York, N. Y. 








LEGAL EXECUTIVE WANTED 


OLD-LINE COMPANY 62 YEARSOLD NEEDS 
a man with legal training. Qualifications: ex- 





tensive, practical business experience; resource- 
fulness; mature judgment; and ability to make 
positive recommendations and operate on own 


initiative. Understanding of Sales Department 
activities important. Duties include legal aspects 
of prime and subcontracting purchase orders to 
suppliers and from customers; government con- 
tracts; government regulations; priorities; em- 
ployee-compensation plans; etc. Must offer remote 
possibility military induction—give details. This 
—— will appeal to a top-notch man. Permanent. 
ennsylvania Corporation, city of 20,000 In 
reply, tell us what you have done and include age, 
nationality, height, weight, dependents, schooling, 
past business connections, and references (which 
will not be checked without permission). Please 
attach recent snapshot (not returnable). Write 
in strict confidence to Box MD, American Bar 
Association Journat, 1140 North Dearborn 
Street, Chicago, Illinois. 
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LAW BOOKS NEW — USED BOUGHT 
Sold—National Reporter System, Corpus Juris 
Secundum, Federal Reporter, U. S. Reports, Amer 
juris, Amer. Law Reports, Texts, etc., any set. 
os. MitcHett—5738 Thomas Ave.—Philadelphia. 





USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests 
Amer. Law Reports, Text-Books, Encyclopedias 
etc. Correspondence solicited. R. V. Boyrziz, Col 
cord Bldg. Oklahoma City, Okla. 








APPRAISALS (INDUSTRIAL) 





STANDARD APPRAISAL COMPANY, NEW 
York, Chicago, Boston, Philadelphia, Atlanta, 


Detroit, Pittsburgh. 


MISCELLANEOUS 


BOOKKEEPING SYSTEM FOR LAWYERS 
Our specially designed system, simple and 
complete, shows phone calls, letters and time; 





also complete data on parties, subject matter, facts, 

charges and creditt—ON EVERY CASE, FOR 

PERMANENT REFERENCE 
Saves its cost many times over and gives you 

a better picture of your practice 
Complete set (including binder index and 

forms) $6.95 Delivered. WRITE FOR FREE 

SAMPLE SHEETS. ALL-IN-ONE SYSTEMS 

431 Wall Street, Los Angeles, Calif. 

LAW SECRETARY (female) FOURTEEN 
years valuable experience. Admitted to bar; 
L.B., capable of court repo ting, depositions and 

other hoa! work. Excellent record with past and 

present positions. Box H. M., AMERICAN Bar 

AssociaTION JourNaL, 1140 North Dearborn 

Street, Chicago. 

FOR SALE: DICTAPHONE DICTATOR $150 


Max Livery, Ashland, Kentucky 


MAGAZINE BINDING: WE ASSEMBLE AND 


bind magazines. Have your old books, Bibles, and 


hymnals rebound. Durable! Attractive! Prices 
ire reasonable. Heckman BINDERY Dept. G, 
North Manchester, Indiana. 

— ’* 





DELAWARE CHARTERS: 48-HOUR SERV- 
ice; fees moderate; submitted forms. Cuas. G. 
Guyer, Inc., 901 Market Street, Wilmington, Del. 





SEND FOR SAMPLE SHEET LAWYERS 
Lepcer, 823 Munsey Bldg., Baltimore, Md. 





LAW OFFICE ORGANIZATION BY REGI- 
nald Heber Smith. A complete book on neces- 
sary essentials for all attorneys. Reprint of four 


articles from May, June, July, August, 1940 
issues. Price 25c. A. B. A. Journat, 1140 
North Dearborn St., Chicago. Dept. C 





PICTURES OF THE CHIEF JUSTICES. EX 

cellent reproductions designed for framing. Com- 
plete set of 12, $7.50. Individual prints, $1.00 
Limited supply. Dept. F, American Bar JOURNAL, 
1140 N. Dearborn St., Chicago, Illinois. 


ROBES 





JUDICIAL ROBES CUSTOM TAILORED 
The best of their kind—Satisfaction guaranteed 
Catalog No. 41 sent on request. McCartuy & 

Simon, Inc., 7-9 West 36 St., New York, =: 








STAMP COLLECTIONS 
VALU AB LE STAMP 
collections are sometimes found in estates, and 


administrators seldom know where | r how to sell 
them to advantage. We not only make appraisal 





WE BUY STAM PS, 


for estates, but also pay top prices tor collections, 
accumulations and old stamps on letters. Write 
for our free booklet “If You Have Stamps to 


Sell.” H. E. Harris & Co. (World’s Largest 
Stamp Firm), 108 Massachusetts Avenue, Boston, 
Mass. 


AMERICAN BAR ASSOCIATION JOURNAL 
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More Dollars Per Man Per Month in the 
PAY-ROLL WAR SAVINGS PLAN 


jill 


TO WIN THIS WAR, more 
and more billions are needed 
and needed fast—AT LEAST 
A BILLION DOLLARS A 
MONTH IN WAR BOND SALES 
ALONE! 


This means a minimum of 10 percent 
of the gross pay roll invested in War 
Bonds in every plant, office, firm, and 
factory in the land. 

Best and quickest way to raise this 
money—and at the same time to “brake” 
inflation—is by stepping up the Pay- 
Roll War Savings Plan, having every 
company offer every worker the chance 
to buy MORE BONDS. 

Truly, in this War of Survival, 
VICTORY BEGINS AT THE PAY 
WINDOW. 

If your firm has already installed the 





Pay-Roll War Savings Plan, now is the 
time— 

1. To secure wider employee par- 
ticipation. 

2. To encourage employees to increase 
the amount of their allotments for 
Bonds, to an average of at least 10 
percent of earnings—because 
“token” payments will not win this 
war any more than “token” resis- 
tance will keep the enemy from 
our shores, our homes. 


If your firm has not already installed 
the Pay-Roll War Savings Plan, now is 
the time to do so. For fall details, plus 
samples of result-getting literature and 
promotional helps, write, wire, or 
— War Savings Staff, Section E, 

reasury Department, 709 Twelfth 
Street NW., Washington, D. C. 








U. S. War Savings Bonds 
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OUR FLAG 








. . to every true American the flag is the symbol of 
the nation’s power,—the emblem of freedom in its truest, 


best sense. 


“It is not extravagant to say that to all lovers of the 
country it signifies government resting on the consent of the 
governed; liberty regulated by law; the protection of the 
weak against the strong; security against the exercise of 
arbitrary power; and absolute safety for free institutions 


against foreign aggression.”’ 


105 NW 298 (aff. 205 U. S. 34, 27 S. Ct. 419) 
26 Corpus Juris, 738 


The American Law Book Company 
Brooklyn, New York 
Publishers of 


The Corpus Juris System 
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